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PART A - PRELIMINARIES

1.
INTRODUCTION


a) General 

This is the AODA Alliance's Brief to the Andrew Pinto Review of Ontario's system for enforcing human rights in Ontario. The Ontario Government was required by law to appoint an Independent Review of the changes to the way Ontario enforces human rights after it implemented Bill 107.
 

In this introduction we describe who we are, explain the basic change to human rights enforcement that Bill 107 made, summarize our concerns with Bill 107, summarize our recommendations to this Review, and offer a cautionary note about disclosures we have received from the Human Rights Commission, Human Rights Legal Support Centre, and Human Rights Tribunal.
The main body of this brief provides an issue-by-issue assessment of the new system for enforcing human rights in Ontario. It offers practical, constructive recommendations to address all the concerns we identify. It first focuses on issues concerning the Human Rights Legal Support Centre. It then addresses issues concerning the Human Rights Tribunal. After that it examines issues regarding the Human Rights Tribunal. Finally, it addresses important sundry issues that cut across the whole system for enforcing human rights in Ontario.  

This brief concludes with an overall assessment of how the system is working. That overview responds to some of the claims about the new system that the Human Rights Legal Support Centre has made, with which we have concerns. Appendix 1 sets out all our recommendations in one place. 


b) Who is the AODA Alliance?

The AODA Alliance is a voluntary, non-partisan coalition of individuals and organizations. Its mission is:

"To contribute to the achievement of a barrier-free Ontario for all persons with disabilities, by promoting and supporting the timely, effective, and comprehensive implementation of the Accessibility for Ontarians with Disabilities Act."

To learn about us, visit: http://www.aodaalliance.org
Our coalition is the successor to the Ontarians with Disabilities Act Committee. The ODA Committee advocated for over ten years for the enactment of strong, effective disability accessibility legislation. Our coalition builds on the ODA Committee’s work. We draw our membership from the ODA Committee's broad grassroots base. To learn about the ODA Committee's history, visit: http://www.odacommittee.net
In 2006 the AODA Alliance took active part in public debates over Bill 107.
 We agreed in 2006 that Ontario's old system for enforcing human rights was fraught with problems that needed to be fixed. However, we were deeply concerned that Bill 107 would make things worse, not better.
 
The observations and recommendations in this brief are substantially based on data about the new system that has been produced to us by the three agencies that Bill 107 mandates to operate Ontario's new human rights system, namely the Human Rights Legal Support Centre, the Human Rights Tribunal and the Human Rights Commission. We played a leading role over the past months in asking for and obtaining detailed information from these agencies on their operations. We appreciate their efforts in responding to our requests for information.


c) Brief Backgrounder to Bill 107

The Ontario Human Rights Code makes it illegal for anyone in the public or private sectors to discriminate against a person because of his or her disability, sex, religion, race, sexual orientation or certain other grounds. It bans discrimination in access to things like employment and the enjoyment of goods, services and facilities. It requires employers, stores and others offering goods, services and facilities to accommodate the needs of disadvantaged groups protected by the Human Rights Code like persons with disabilities, up to the point of undue hardship. It requires organizations in the public and private sectors to remove existing barriers to Code-protected groups, such as persons with disabilities, and to prevent the creation of new ones. 

The Human Rights Code is the bedrock underpinning the Accessibility for Ontarians with Disabilities Act. The AODA is a new law that aims at achieving a barrier free Ontario for persons with disabilities within twenty years.

The Human Rights Code didn't originally cover disability discrimination. People with disabilities fought long and hard to win these rights, back in the late 1970s and early 80s.

Under the old Code, before Bill 107, the Human Rights Commission's job was to enforce the Code. One of its most important duties was to investigate human rights complaints, and to try to negotiate a settlement. Human Rights Commission investigating officers had powers to publicly investigate discrimination complaints.

Under the old pre-Bill 107 system, if the Human Rights Commission investigated a human rights complaint, if it decided that the complaint had merit under the Code, and if it couldn’t work out a voluntary settlement between the complainant and the respondent, its job was to take the case to a separate, independent Tribunal, the Ontario Human Rights Tribunal. At the Tribunal, the Human Rights Commission served for many years as the public prosecutor that prosecuted the case. It would send a publicly paid Human Rights Commission lawyer to present the complaint. Discrimination victims could also bring their own lawyer. Importantly, they didn't have to do so.

The McGuinty Government proposed Bill 107 early in 2006, and passed it in December 2006, over the objection of many, including the AODA Alliance. As of June 30, 2008, when Bill 107 went into full operation, there was an enormous change in how discrimination victims could enforce their human rights in Ontario. 

Bill 107 privatized the enforcement of human rights in Ontario. Under Bill 107, if a person has been discriminated against, they must themselves file a human rights application with the Human Rights Tribunal, not the Human Rights Commission. The discrimination victim must investigate and prosecute his or her own case at the Tribunal, without the Human Rights Commission publicly investigating their case, or publicly prosecuting it. The Human Rights Commission lost its investigation duties in individual human rights cases. 

Under Bill 107, discrimination victims can ask for legal help from a new Human Rights Legal Support Centre. That Centre has sweeping discretion to turn a case away or to give as much or as little legal advice and representation to a discrimination victim as it wishes. A human rights applicant (previously called a complainant) can choose to hire their own lawyer to represent them at the Human Rights Tribunal.  Many cannot afford to do this. 

Under Bill 107, the Human Rights Commission can seek to intervene in individual cases before the Tribunal. It can also bring its own applications to the Tribunal. Otherwise, the Commission's mandate is to develop and make public policies on human rights (with which others may choose to voluntarily comply). It can also try to educate the public on human rights.

As we often said during the 2006 Bill 107 debates, the old pre-Bill 107 system for enforcing human rights had significant problems. We never defended that status quo as problem-free. However, we and many others voiced our deep concern during the 2006 Bill 107 public debates that Bill 107's solution to those problems could make things worse, not better. In 2006 we offered the Government alternative ways to fix the old system's problems -- ideas the Government swiftly rejected.
 This is because we always believe that we must offer constructive solutions. 

We have a special role in connection with this Independent Review. We played a leading role in 2006 in successfully advocating for the incorporation into Bill 107 of a strengthened requirement for an Independent Review of Bill 107, after it had been in operation for three years. This was one of the only changes to Bill 107 that we managed to secure in 2006. We were shut out of the Legislature's public hearings on Bill 107 that were promised, advertised and scheduled. As public criticism of Bill 107 mounted in the fall of 2006, the McGuinty Government used its majority in the Legislature to pass a closure motion. That closure motion cancelled further public hearings, including the one where we were scheduled to appear.


d) Summary of Our Concerns and Recommendations in this Brief


(i) General

Even though we were vigorous opponents to Bill 107 in 2006, once it was enacted we were eager to be proven wrong. We had no vested interest in having our concerns about that bill coming to fruition.  

We have reached the conclusion that Bill 107 has not lived up to several of the important promises made for it. There are several serious problems with the way human rights are now enforced in Ontario. 
Regrettably, many of our concerns raised in 2006 have turned out to be well-founded, as this brief shows. We take no pride in this result. 
We here:

* describe how the new system works through the eyes of an individual who feels he or she has faced discrimination contrary to the Ontario Human Rights Code;

* summarize our major concerns with the new system; and 

* summarize our recommendations to fix these problems.

(ii) Ontario's New Human Rights Enforcement System from the Perspective of an Individual Applicant

Under Ontario's new system for enforcing human rights, what is life like for a person who believes that he or she was the victim of discrimination contrary to the Human Rights Code? They likely didn't know where to call to take action. Many would think they had to call the Human Rights Commission since, for decades, that is where one went. We have seen no high-visibility Government publicity campaign to educate the public on the fact that they no longer take their case to the Human Rights Commission. We understand the Human Rights Legal Support Centre has done public outreach, using its limited resources. 

If the individual did call the Human Rights Commission, they would sit through an automated voice announcement system, to learn that they must take their case to the Tribunal and that they can call the Human Rights Legal Support Centre for advice and help. If they simply call the Human Rights Tribunal themselves, they will be confronted by long application forms (which a blind person will have difficulty accessing on line). They will also have to navigate the Tribunal's complex rules of procedure that lay people are not trained to analyze and follow. 

If the person then called the Human Rights Legal Support Centre, there was a good chance that he or she didn't even get their call answered. Thousands of people who have called that Centre since it opened cannot get through to a human being, according to the Centre's own data. The Centre says it has recently reduced the rate of failed calls, but that rate is still far too high.

If the individual was lucky enough to get through to a human being at the Centre, they had a real chance that the Centre would refuse to provide them with full legal representation throughout the Human Rights Tribunal process. The Centre might tell them they have no case, without having investigated it. The Centre might say that the caller may have a case, but the Centre will only give them advice on how to represent themselves. They will very likely find that their pre-application legal advice on whether they have a case worth pursuing is given to them by a non-lawyer, whom the Centre calls a "legal advisor."  
The caller may find that the Centre has reached the judgement that the individual is able to be their own lawyer throughout the Human Rights Tribunal process, even though the individual has no legal training at all, and has never taken part in a legal proceeding like this. 

Even if they are one of the lucky people who try to call the Centre, and who get a lawyer to agree to actually provide them with legal representation, they will find that the Centre will make no commitment up front to represent them right through to the end of the proceeding, even if the Centre thinks they have a good case. The Centre has a policy of only agreeing, if at all, to represent the individual for the first part of the process (e.g. drafting their application and representing them up through the mediation process). At any stage, if the Centre decides that the individual's case lacks "merit," they may drop the case, leaving the applicant to fend for themselves, partway through a challenging legal process.

If the Centre agrees to represent a person from the start and partway through the Human Rights Tribunal process, the applicant may find themselves at a Tribunal mediation. At that mediation, a respondent may well make a settlement offer that is less than the applicant thinks is appropriate. That applicant has no assurance that the Centre's lawyer will stick with their case after the mediation, if the applicant turns down the settlement offer. That can only create pressure on the applicant to take an inadequate settlement, rather than run the risk of a full Tribunal hearing, possibly with no lawyer from the Human Rights Legal Support Centre to assist. 

If at the outset of the process, the individual doesn't get the Centre to serve as their lawyer, they must either hire their own lawyer, which can be very costly, or they must choose to represent themselves at the Human Rights Tribunal. If the person has no lawyer, they must figure out how to decide what evidence they must prove, which witnesses they need to call and which documents they need to produce. They must learn what information they are entitled to withhold, and how to skilfully cross-examine witnesses that the respondent calls against them. If the respondent brings procedural motions, the individual who is alleging discrimination has to learn how to argue these procedural motions, including finding out what legal principles apply.

If the individual does choose to represent himself or herself, they will find that it is very likely that they are up against a respondent (the party accused of discrimination) who does have a lawyer. From data we obtained from the Tribunal, it appears that most respondents are represented. It will seem to many (including us) that it is not a fair fight, when the applicant has no lawyer but the respondent does. However, the Tribunal, through its then chair, has told a Standing Committee of the Legislature that that does not necessarily make the Tribunal hearing unfair. 

For an unrepresented individual, they must prove their discrimination case. They must comply with the Tribunal's detailed rules of procedure. The respondent's lawyer is skilled at exploiting these rules to the respondent's advantage and the applicant's disadvantage. 

Of course, the other option open to an applicant or potential applicant is to simply walk away. If the applicant does go through the Tribunal process, with or without a lawyer, statistics show that just like under the pre-Bill 107 regime, they are very likely to have their case come to an end without a full Tribunal hearing on the merits. This is either because they agree to settle their case, or because they abandon it, or because the Tribunal throws it out on preliminary grounds.

Even if they are one of the few applicants who approach the new system, and manage to go all the way to a full Tribunal hearing, and win at the Tribunal, they face a new risk that as a practical matter, wasn't present under the old system. As was the case under the old system, the respondent may take the case to court, challenging the Tribunal ruling against them. 

What is new since Bill 107 is that under the new system, the Court may decide that the Tribunal made factual or legal errors in its decision, and order the applicant to personally pay the respondent's hefty legal costs for this court proceeding. This has happened twice so far to our knowledge under the new Bill 107 regime. The person who alleged discrimination could end up having to pay this hefty bill not because of anything they did, but because the Tribunal didn't do its job properly, in the court's view. Under the old system it was the Human Rights Commission, and not the person alleging discrimination, that would typically be on the hook for paying that legal costs bill. 

Under this new system, if an applicant can either afford a lawyer or be one of the lucky ones for whom the Human Rights Legal Support Centre represents them from beginning to end, this new system may be quicker than the old system. That is not entirely clear as a comprehensive average, from the data we have gathered, despite the Human Rights Legal Support Centre's claims that the new system is faster. In any event, we have no proof that this lucky group, who can have a faster process, is representative of the experience of even a majority of those who now try to access the new system.

(iii) Summary of Our Concerns with the New Human Rights Enforcement System

Our concerns are summarized as follows; 

1.
The McGuinty Government has broken several of the important commitments it made when it enacted Bill 107 back in 2006. Those commitments are listed and documented at http://www.aodaalliance.org/strong-effective-aoda/07022008-3.asp. 

The core breaches of Government commitments include:

* The Government has not ensured that all human rights applicants have a free publicly-funded lawyer throughout the processes at the Human Rights Tribunal, as the Government had promised. A very substantial number of applicants at the Tribunal are unrepresented. Thousands of people who call the Human Rights Legal Support Centre cannot even get through on the phone to raise their concerns. 

* The Human Rights Commission has not become a strengthened force for promoting human rights and combating systemic discrimination, as the Government had promised. To the contrary, it is a mere shadow of its pre-Bill 107 self. It has not effectively used the few enforcement powers it has left.

* The reformed human rights system has not assured to applicants a hearing on the merits within one year of filing their application, as the Government had promised. 

* The Government has not established the Disability Rights and Anti-Racism Secretariats at the Human Rights Commission that it promised. To the contrary, the Government is in direct contravention of its own law, because it failed to fulfil its mandatory duty to have established these organizations over three and a half years ago. 
2.
The Human Rights Legal Support Centre has in effect become Ontario's new Human Rights Commission, but without important safeguards, accountability and public oversight that applied to the Human Rights Commission under the old system.

3.
The Human Rights Legal Support Centre's criteria for choosing clients raise serious concerns.

4.
The Human Rights Legal Support Centre has a grossly inadequate budget for expert witnesses, contrary to its commitment to pay for experts that its clients need.

5.
A lower percentage of disability cases are handled by the Human Rights Legal Support Centre under Bill 107 than the Human Rights Commission handled under the old system, according to data provided.
6.
There is a pressing need to restore to discrimination victims the option of having their case publicly investigated and, where the evidence warrants, publicly prosecuted by the Human Rights Commission. This option should be available if a person doesn't want to privately investigate and prosecute their own human rights case at the Human Rights Tribunal. It is also necessary for the Commission to have in place processes to ensure that it more quickly addresses each case, and is more willing to take cases to the Tribunal. 

7.
The Human Rights Commission has not made effective use of its power to bring its own human rights applications to the Human Rights Tribunal, or to intervene in individual cases at the Tribunal, to combat problems like systemic discrimination. It also needs its full pre-Bill 107 powers restored to it to enable it to most effectively combat discrimination via those Commission-initiated human rights applications and interventions. 

8.
The Human Rights Commission needs broader power to intervene in human rights cases brought to the Human Rights Tribunal by individuals.

9.
Ontario now does not have an effective system for effectively ensuring that orders of the Human Rights Tribunal and settlement agreements under the Human Rights Code are publicly monitored and enforced.

10.
There need to be stronger measures to ensure that the Human Rights Tribunal is following policies on human rights that the Human Rights Commission establishes.

11.
Additional measures are needed to better ensure that in human rights cases, the public interest is represented by a public human rights agency that is mandated to represent the public, and not merely to represent the private interests of individual clients, to help ensure that public interest remedies are included as often as possible in Human Rights Tribunal rulings and negotiated settlement agreements.

12.
There remains serious concern about the fact that the Human Rights Tribunal has the power to make rules of procedure that violate the fair hearing guarantees in the Statutory Powers Procedure Act, a power that seems unnecessary since the Tribunal says it has not used it.

13.
Problems have been reported with the accessibility of the Human Rights Tribunal's on-line application forms for people who use adaptive technology to access the internet.

14.
The unelected Human Rights Tribunal has taken on itself the role of setting the standard for deciding when a case should not get a full hearing on the merits. Only the Legislature should be setting this, in legislation.

15.
Added safeguards are needed to ensure that the Human Rights Tribunal renders decisions promptly, and without undue delay.

16.
It is entirely unfair that fully 885 human rights complainants with unresolved cases in the old system had Bill 107 pull the rug out from under them. Bill 107 took the Human Rights Commission's mandate away on January 1, 2009. 885 complainants with unresolved cases at the Human Rights Commission, not yet referred to the Human Rights Tribunal, chose to let their case die rather than proceed unaided on their own to investigate and prosecute their case at the Human Rights Tribunal. The Human Rights Legal Support Centre also refused to help this group of complainants.

17.
This Review has no mandate to consider empowering the Human Rights Tribunal to order a losing party at the Tribunal to pay the winning party's legal costs. If anything, under Bill 107, discrimination victims now face an unjustified enhanced exposure to paying their opponents' court costs.

18.
Ontario needs an independent, arms-length process for merit-based screening appointments to the Human Rights Commission, Human Rights Tribunal and Human Rights Legal Support Centre.

19.
There is an ongoing need for future Independent Reviews of Ontario's system for enforcing human rights in Ontario. 



(iv)  Summary of Our Recommendations

In this brief we make recommendations to:

1.
Ensure that all human rights applicants get the free, publicly-funded lawyer to represent them throughout the Human Rights Tribunal's processes, that the McGuinty Government promised;

2.
Make the Human Rights Legal Support Centre more open and accountable for its work bringing human rights cases for discrimination victims;

3.
(except in the case of unresolvable ethical clash) Stop the Human Rights Legal Support Centre's policy or practice, when it agrees to represent a human rights applicant, of only agreeing at the outset to represent them partway through the Tribunal process, and leaving it to later to decide if the Centre will continue to represent the applicant through to the end of the process;

4.
Correct problems with the way the Human Rights Legal Support Centre decides whether to represent a human rights applicant;

5.
Ensure that the Human Rights Legal Support Centre has a proper budget to hire expert witnesses;

6.
Give discrimination victims the option, instead of privately investigating and prosecuting their own human rights case, of taking their human rights case to the Human Rights Commission for a public investigation and public prosecution of it, where the evidence warrants it;

7.
Require the Human Rights Commission to bring substantially more Commission-initiated cases at the Human Rights Tribunal, and to intervene more often at the Tribunal in cases that individuals present themselves;

8.
Give the Human Rights Commission broader rights of participation in cases that individuals bring to the Tribunal;

9.
Give the Commission a broader role in the enforcement of human rights decisions and settlements;

10.
Strengthen the availability and accountability of public interest remedies in human rights cases;

11.
Get the Government to at last establish at the Human Rights Commission the long overdue and promised Disability Rights and Anti-Racism Secretariats, while strengthening the weak powers that the Code now gives these offices;

12.
Take steps to make the Tribunal's procedures more fair and accessible;

13.
Ensure that the Human Rights Tribunal is not allowed to order a losing party to pay the winning party's legal costs at the Tribunal;
14.
Limit the situations when a court can order a human rights applicant to pay court costs;

15.
Create an arms-length non-partisan process for selecting people to serve in key roles at the Human Rights Tribunal, Human Rights Commission and Human Rights Legal Support Centre;

16.
Ensure further independent reviews of Ontario's system for enforcing human rights every four years.

e) Concerns about Access to Information about the Human Rights Enforcement System in Ontario

As we indicate throughout this brief the Human Rights Commission, Human Rights Legal Support Centre and Human Rights Tribunal put in obvious effort to respond to our requests for information, which we appreciate. We nevertheless need to alert this Review that we were not able to obtain all the important information we needed. 

Some of the information we needed only arrived some ten days before the deadline for delivering this brief. In some instances, we had to re-ask questions to get answers. 

We could not get answers to some very important questions, because the relevant human rights agency or agencies did not collect or track that information. As this brief later details, this included data on important issues in the 2006 Bill 107 debates, and issues that were squarely raised by the Ontario Legislature's Standing Committee on Government Agencies when it held public hearings on the Human Rights Tribunal under Bill 107. This includes information that the human rights agencies should have been tracking, both to be properly accountable, and in light of the fact that this Review was known to be held after three years of Bill 107's operations.

Making things worse, as is also addressed later in this brief, neither the Government nor the Human Rights Legal Support Centre has made public the Centre's Annual Reports, save one. There is no excuse for this. We believe that this can only frustrate the ability of the public to effectively offer feedback to this Review, and shows disrespect for this Review process. We reserve the right to later make supplemental submissions in the event that all of the Centre's Annual Reports are made public. 

As this Review examines the data we obtained from these three human rights agencies, we encourage the Review to note how much of that data was present in or absent from the Annual Reports of the three human rights agencies. To the extent that we have unearthed information for the public that these agencies had not otherwise made public, it reinforces the need, addressed later in this brief, for there to be more public accountability in Ontario's human rights system.
PART B - THE ONTARIO HUMAN RIGHTS LEGAL SUPPORT CENTRE

2.
BROKEN MCGUINTY GOVERNMENT PROMISE OF FULL PUBLICLY-FUNDED LEGAL REPRESENTATION OF ALL DISCRIMINATION APPLICANTS THROUGHOUT THE HUMAN RIGHTS TRIBUNAL


a) The Promise 

Among the most serious problems with the implementation of Bill 107 has been the McGuinty Government's resounding breach of its important pledge in 2006, that all discrimination applicants at the Human Rights Tribunal would be provided full, publicly-funded legal representation throughout the Human Rights Tribunal process.

Right after the Government first made public its plan to privatize human rights enforcement on February 20, 2006, community groups including the AODA Alliance voiced serious concerns. Prominent among these was our concern for the plight of discrimination victims who might have to present their discrimination claim to the Human Rights Tribunal without being represented by a lawyer. We pointed out time and again that under the old system, every case that came on for a full hearing on the merits at the Tribunal had the Human Rights Commission present, typically represented by legal counsel. The Commission was responsible for carriage of the complaint. 

In the face of rising concerns over this issue, the McGuinty Government publicly pledged that under Bill 107, discrimination applicants would all have free publicly-funded legal representation throughout the Tribunal process. We have repeatedly and very publicly documented that pledge.  No one speaking for the Government, to our knowledge, has ever publicly disputed this. 

The following quotations from the public record in 2006 document this pledge: 


Then Attorney General Michael Bryant (sponsor of Bill 107):

“We would ensure that, regardless of levels of income, abilities, disabilities or personal circumstances, all Ontarians would be entitled to share in receiving equal and effective protection of human rights, and all will receive that full legal representation.”
 


David Zimmer, Parliamentary Assistant to the Attorney General:

“I should point out -- you may or may not be aware of this -- the Attorney General has publicly committed in the Legislature -- it's a matter of record in Hansard -- to amend section 46 to provide full legal support to Ontarians who have to turn to the human rights system. So at the end of this process, I expect, as the Attorney General has said, there will be an amendment to ensure full legal support of complainants at the tribunal/commission."


David Zimmer: 

“Just to respond to your comment -- and I thank you for your support and the constructive criticism that you offered. We want to work with the community to make this an even better bill.

You offered the comment that the community hasn't seen anything by way of amendments yet. Let me just say this. First, I did have my BlackBerry out before and I read the commitment the Attorney General made in the Legislature, for instance, on section 46, to ensure that there was sufficient, proper and effective representation.”
 


Deborah Matthews:

“I asked the Attorney General in the Legislature if he would clarify the intent of the government to ensure that people do have the legal representation they need, and he has given that assurance.”


Deborah Matthews: 

“The other thing is that I raised the question in the House with regards to legal support and was assured very, very clearly by the Attorney General that there will be an amendment that will ensure that people will get the support they need to achieve justice. Your concern has been heard and assurances have been given. So be patient. This does take time, and we will address your concerns.”
 


David Zimmer: 

“I just want to point out that subsequent to the bill being introduced, in response to a question in the Legislature, the Attorney General did commit to introducing an amendment which would ensure that everyone before the tribunal would, in fact, have their own independent legal counsel. So your point on the representation has been well taken and addressed by the Attorney General in the Legislature. He's made that public commitment.”
 

 
David Zimmer: 

“Just in case you're not aware, I want to point out that the Attorney General in the Legislature has made a clear and unequivocal commitment to amend the bill to ensure that everybody who has a complaint before the tribunal does receive legal support has a lawyer attached to their case to see the case through with them.”


Bill Mauro: 

“The concern has been raised by the two or three speakers I've heard about whether or not people, if they go directly to the tribunal, are going to have the ability to have publicly funded representation if they're the complainant. The Attorney General has publicly committed in the House to amendments in the legislation to ensure that that will happen.”
 

After Standing Committee public hearings at the Legislature in 2006, the McGuinty Government amended Bill 107 to establish a new Human Rights Legal Support Centre. That Centre was to provide legal advice and representation to human rights applicants. However, the Government's amendment did not guarantee that each human rights applicant would be represented by the Centre.
 It left the Centre free to pick and choose which human rights applicants it would represent. 

In November, 2006, the Conservative Party brought a motion before that Standing Committee, at our request, to amend Bill 107 to ensure that each human rights applicant would have free publicly-funded legal counsel.
 The McGuinty Government used its majority in the Legislature to defeat that amendment. In other words, the McGuinty Government actively voted against an amendment that would have enshrined its own promise in the law.

Some might argue that the McGuinty Government's promise of free publicly-funded lawyers for all human rights applicants was so grandiose as to be absurd. However, the Government clearly made that commitment in 2006. The need for it flowed directly from the Government's plan to take the Human Rights Commission out of the business of publicly prosecuting individual human rights cases at the Tribunal, and privatizing the enforcement of human rights in Ontario. This promise also flowed from the fact that during the 2006 Bill 107 debates, many individuals and groups, both those for Bill 107 and those against Bill 107, together voiced concern about Bill 107 in 2006, particularly if human rights applicants had to take their case to the Human Rights Tribunal without a lawyer representing them.


b) The Promise has been Broken

Information that the Human Rights Tribunal and the Human Rights Legal Support Centre disclosed at our request, documents that the Government has broken this promise throughout the entire period that Bill 107 has been in effect. It appears that far too many applicants come to Ontario's human rights system, and come before the Human Rights Tribunal without free publicly funded legal counsel, and indeed without any legal counsel at all. 

The Centre has admitted to us that it cannot represent all those seeking its services. In its January 9, 2012 disclosure to us, it stated: "…the Centre cannot provide full legal services to every person who contacts us about a possible application to the Tribunal."

In the Human Rights Legal Support Centre's 2009-2010 Annual Report (which the Centre only recently made public after we pressed for it), the Centre admitted that it was falling well short of proper service to the public. That report states:

"Providing Quality Services with Limited Resources 

The Centre continues to experience a high and increasing level of demand for its services. For example, in March 2010, the Centre received approximately 2700 new inquiries to its telephone advice lines, up from 2200 calls in March 2009. Each of these calls was from a person phoning the Centre for the first time to seek information, advice or legal services. 

As reported in the 2008/9 Annual Report, the Centre is concerned about its ability to provide an appropriate level of service to the individuals who contact the Centre seeking information about human rights, legal advice about discrimination or legal assistance in filing an application to the Human Rights Tribunal. 

Between April 1st, 2009 and March 31st 2010, the Centre was only able to respond to 57% of the almost 40,000 telephone inquiries to its intake lines. Long wait times resulted in calls being abandoned before the inquiry line could be answered. Although this rate is an improvement over 2008/9, when the Centre was only able to answer 52% of incoming calls, the Centre’s capacity to respond to the public falls far short of reasonable standards. 

The Centre knows that many callers reach our inquiries staff on a subsequent attempt, eventually receiving legal assistance. We also know that a percentage of unanswered calls are from employers, landlords or service providers who hang up after hearing on the taped message that the Centre assists potential applicants only. However, the Centre cannot assess the number of calls that fall in these two categories and, even accounting for these calls, the Centre is not meeting an appropriate level of service to the public. 

The 2008/09 Annual Report also highlighted the Centre’s challenges in meeting the demand for legal representation at the Tribunal. In order to provide representation to as many people as possible, the Centre changed its service model, providing more legal assistance through inquiries staff, as opposed to lawyers, and accepting retainers later in the process, at the mediation or hearing stage. This change in how we provide service has put more pressure on our inquiries lines as staff assisted more people to draft their own applications. Even with these adjustments, the Centre was able to provide representation in almost 100 fewer new applications in 2009/10."

Data from the Legal Support Centre provided to us indicates that a disturbingly high percentage of people who call the Human Rights Legal Support Centre cannot even get their calls answered. The Centre has disclosed to us the following rates of people abandoning their calls to the Centre:

June 2008 to June 2009


48% abandoned

June 2009 to June 2010


44% abandoned

June 2010 to June 2011


47% abandoned

The Centre advised us that the average response rate since the introduction of the Centre's new phone system in November is 71%. In the first four weeks of this year, 77% of calls were answered.
 

As another illustration, our February 6, 2009 brief to the Legislature's Standing Committee on Government Agencies (which held public hearings on the Human Rights Tribunal eight months after Bill 107 went into operation) included the following:

(Note: The appendices to which this quotation refers are not included in this brief.) 
"10.
THE REALITY AT THE HUMAN RIGHTS TRIBUNAL – MOST DISCRIMINATION VICTIMS ARE UNREPRESENTED

As we detail in Appendix 1, during the 2006 debates on Bill 107 the McGuinty Government promised that all discrimination victims would receive full public independent legal representation by counsel at Tribunal proceedings. As is also detailed in Appendix 1, the McGuinty Government said Bill 107 implements two key reports on human rights reform, the Cornish Report and the La Forest Report. Excerpts of these reports in Appendix 1 show that it is fundamentally unfair to subject a discrimination victim to a human rights hearing without proper representation.

The reality since June 30, 2008 falls miles short of these Government commitments. We understand from information that the Human Rights Tribunal is to table at these Standing Committee hearings, that the Tribunal estimates that only some 40% of claimants who filed new human rights applications under Bill 107 since June 30, 2008, have legal representation when dealing with the Tribunal.

For another category of human rights cases, we know from the Human Rights Legal Support Centre’s website that that Centre refused, as a matter of posted policy, to provide legal representation to any complainant who had a case at the Human Rights Commission on or after June 30, 2008, and who opted over the next six months to take their case from the Commission and lodge it directly with the Human Rights Tribunal. The Human Rights Legal Support Centre website states:

"The Human Rights Legal Support Centre cannot assist you in deciding if you should abandon a complaint currently at the Commission or in completing the Tribunal’s short-form application to transfer your complaint from the Commission to the Tribunal’s expedited process.""
As yet another demonstration of this broken promise, in the Tribunal's in-person presentation to the Legislature's Standing Committee on Government Agencies on February 9, 2009, the Tribunal's representatives told the Standing Committee that only 40% of the cases before it in its first eight months under Bill 107 had the applicant actually represented. Twenty percent (or half of all represented applicants) were represented by the Human Rights Legal Support Centre. The Tribunal's representatives estimated that more of the people coming before it had gotten help from the Human Rights Legal Support Centre, in drafting their application to the Tribunal. The key exchange before that Standing Committee was as follows:

(Note: Michael Gottheil was then the chair of the Human Rights Tribunal, and is now chair of the Social Justice Tribunals of Ontario, of which the Human Rights Tribunal is part.)
"Mr. Michael Gottheil: We have some statistics. As I said, we know that about 40% of the individuals in the new applicant stream are represented. As a result, 60% are self-represented, and roughly 20% are represented by the legal support centre.

Ms. Cheri DiNovo: Are those respondents or complainants?

Mr. Michael Gottheil: Those are complainants—applicants. That’s correct.

I don’t have statistics for you about respondents. I know that we are continuing, as Mr. Draper talked about our case management system and our tracking system—again, we’re in early days and we’re developing the various reports. We need to measure our performance. We need to measure the effectiveness of how we’re fulfilling our mandate, which will mean that we need certain information. There may be other information that others may want for other purposes. We need to collect information to ensure that we’re meeting our statutory mandate and that we can report to the minister when we’re called here to report to you. Some of that information we don’t yet have, we’re early stage, and we are continuing to develop a sort of model of the kinds of reporting and statistics we need to respond and to assess our own mandate, so some of that will come, absolutely.

Ms. Cheri DiNovo: Okay. Again, we’re just a little concerned. You seem to have, on the complainant side, some pretty ready figures, but not on the respondent side. We would just like to know, our research would like to know, where they can get those figures, because to us it speaks to the ability to access justice, which I think is all of our concern here. So, respectfully, maybe you could just find them out. It shouldn’t be that difficult to do, looking at what cases you’ve already seen—who was represented, who was not, and how—and just get back to us. I don’t expect them right now, but if you could commit to getting back to us, that would be warranted, I think.

Mr. Michael Gottheil: Mr. Draper will comment. In terms of getting back to you, we don’t collect that at this point, to be able to respond to the particular questions you have, but certainly in terms of the issues you’re raising, in terms of what people want to know and need to know and how that blends with our own mandate and what we want to measure, this is useful for us. So Mr. Draper will answer.

Mr. David Draper: You may have to stop me. This is my favourite subject. We track the cases differently, and it might be useful for you to know that. As far as the transitional cases, we use a very simple access database. The trade-off there is, is it worth going to the staff effort to put the information into the access database to draw it out? For better or worse, we have not put representation in that access database, so collecting that information on the transitional cases is a challenge.

On the new applications, we are developing some reports that we expect to run out of our case management system that I would expect to include the kinds of questions you’re asking.

Ms. Cheri DiNovo: You can see why we find it troublesome. This was one of the major discussions and major concerns with Bill 107 when it was brought in, so again, we’d appreciate anything on that basis."

Still another demonstration of the fact that this promise has been broken is the following: the Tribunal's December 9, 2011 response to our request for information included the following:

"2. Of those cases now before the Tribunal at any stage, in which the Human Rights Commission is not involved as a party, how many and what percentage of cases involve a complainant/ applicant who is unrepresented/ How many and what percentage of cases involve a complainant/applicant who is represented by a lawyer acting as their legal counsel at Tribunal proceedings or other dealings (e.g. negotiations or mediations)? How many and what percentage of cases involve a complainant/applicant who is represented by a non-lawyer?

Statistics on representation are somewhat difficult to gather and define since parties may be self-represented at certain points in the process and represented at others. For new applications, the HRTO gathers data on whether there is a representative listed on the file. Of the 10,274 applications that had been filed by November 16, 2011, applicants have a representative or had one at closing in 3,383 or 32.9%. This number includes all types of representatives, not just lawyers. 

Since January 2011, the HRTO has been able to generate statistics on representation of parties at mediation. Of the 1,415 mediations in new applications held in 2011 before September 30, applicant representation is as follows: 25% represented by a lawyer other than from the HRLSC, 5% represented by a paralegal other than from the HRLSC, 12% represented by the HRLSC, 53% self-represented, and 4% represented by someone other than a lawyer or paralegal.

The HRTO does not yet have a report that shows representation at hearings. However, the representative and whether the representative is a lawyer or paralegal are shown on all decisions following oral hearings on CanLII.

3. Of those cases now before the Tribunal where the complainant/applicant is not represented by legal counsel, in how many and in what percentage of cases is the respondent represented by legal counsel?

Of the 1,415 mediations held in new applications in 2011 until September 30, respondent representation is as follows: 81% represented by a lawyer, 1% represented by a paralegal, 15% self-represented, and 2% represented by someone other than a lawyer or paralegal."

In the end, a large number of people who went to the Legal Support Centre were not provided full legal representation throughout the Tribunal process. This is so either because they cannot get through on the telephone (as the Centre's statistics show); or because the clinic refuses to take their case because they think it has no merit without even investigating it; or because the Centre believes their case has merit but the individual can be their own lawyer at the Tribunal; or because the Centre only agrees to give them legal advice without representing them at the Tribunal; or because the Centre agrees to represent them at the Tribunal, but doesn't agree to act for them throughout the entire Tribunal process. The Centre has never claimed that it represents all or even most human rights applicants throughout the Tribunal process. 

As well, we understand from the Human Rights Tribunal that over 900 cases jumped to the Tribunal from the Human Rights Commission, under the Tribunal’s transition rules. The Tribunal advises us that it has not tracked what percentage of those claimants had a lawyer. It would likely not be any higher than the 40% of new applicants who had legal representation. The Human Rights Legal Support Centre has provided legal representation to some new applicants. In contrast, the Human Rights Legal Support Centre has refused categorically to provide any legal representation to complainants who had their case at the Human Rights Commission before Bill 107 came into force.

It is clear as well that the Tribunal is not effectively tracking the extent of this problem. This is so, even though it was a key issue in the 2006 Bill 107 debates, and later at the February 9, 2009 public hearings of the Legislature's Standing Committee on government Agencies, that inquired into the Human Rights Tribunal. For example, the Tribunal cannot tell us the full extent of unrepresented applicants in its proceedings. It can tell us if the applicant had a representative at the start of the process, or later when a file is closed, or, in general statistical terms, during the mediation stage.

The breach of the Government's promise to provide full legal representation for all human rights applicants throughout the Human Rights Tribunal process has an added and especially troubling significance for persons with disabilities who seek to enforce their human rights. From data provided to us, it appears that the percentage of disability cases to which the Human Rights Legal Support Centre gives legal services under Bill 107, is much lower than the percentage of disability cases brought to the Human Rights Code under the old system before Bill 107. The Human Rights Legal Support Centre's 2009-2010 Annual Report stated: 

"The Centre’s lawyers provided legal assistance in respect of a Tribunal application to 995 new clients who contacted the Centre for the first time during the period covered by this Report. The grounds of discrimination in these claims can be broken down as follows: …

…•
Disability – 28%..."

In contrast, the Human Rights Commission's 2004 - 2005 Annual Report states that 55.94% of

new complaints filed (1,342 complaints) involved disability. That year, 32.31 % of cases closed (1,299 cases) involved disability. The Commission's 2007-2008 Annual Report states that disability comprised 54.8 % of new cases for cases closed in that year, disability was at

27.7%. 

We don't know why there is this disparity. It may be that persons bringing disability claims are a much lower proportion of the people contacting the Centre for legal services. It may be that persons bringing a disability claim are less likely to have learned about the Human Rights Legal Support Centre's services. It may be that persons bringing a disability claim have been more likely to hang up, rather than wait for their calls to get through at the Human Rights Legal Support Centre. It may be that the Centre's internal procedures for screening cases have this result as an unintended impact. We have no way to tell. 

We simply identify this disparity from the data we have received from the Centre. Whatever be the cause, this is a matter of serious concern. This Review and indeed, the Human Rights Legal Support Centre should investigate why the Centre has disability claims so underrepresented among its cases population, relative to the caseload at the Human Rights Commission, and should act to redress this concern. We are of course aware that the Centre has filed a number of disability cases at the Tribunal, including some high profile ones. 


c) Importance of Applicants at the Tribunal Being Represented by a Lawyer

This broken Government promise cuts to the very fairness of the human rights enforcement process under Bill 107. It is fundamentally unacceptable for so many human rights claimants before the Tribunal to have no lawyer. This creates a very serious barrier to access to justice for discrimination victims.

Strong proof of this unfairness to human rights applicants comes from the very reports on which the McGuinty Government and Bill 107's proponents so heavily relied, in arguing in support of Bill 107 in 2006. In 2006 the McGuinty Government and Bill 107's proponents repeatedly claimed that Bill 107 was implementing the recommendations of two important reports: the Mary Cornish report on Ontario human rights reform, and the LaForest report on Canadian human rights reform. 

The Cornish and LaForest reports on human rights reform emphasize that it is vital for human rights complainants to have effective representation at Tribunal proceedings, if a direct access model is to succeed. The Cornish report stated:

"The public commitment to funding representation for human rights claims is crucial and should be continued. It represents an important statement by Ontarians that discrimination is a societal problem requiring publicly funded solutions.

Second, many if not most people who make a human rights claim need assistance and support. Often they feel hurt, angry, confused and afraid. Without assistance, they cannot enforce their rights. Opening up access to a hearing may be a hollow achievement if support and advocacy are not provided.

...

A third reason why advocacy services are essential is that, without them, the hearing process for rights claims at the Equality Rights Tribunal will have difficulty functioning efficiently and fairly. While staff of the new Tribunal can and should provide information about how their system works, it would be wrong to suggest that they can fill an advocate role. In order for claims to proceed efficiently at the Tribunal, claimants must have access to trained, publicly funded advocacy services.

Properly trained advocates will not only help prepare claims to go before a hearing, but will also assist in resolving claims through various means of mediation. They will refer people to other services if the issue they raise does not come under the Code."

Similarly, the LaForest report found:

"In our view, providing assistance to claimants is key for the direct access model to be successful. As noted above, the experience in the United Kingdom and Québec have shown that unrepresented claimants are rarely successful, partially because respondents are often large well-resourced corporations or governments. This will be particularly true in the federal sector. The practical result of no assistance would be to deny access. The Human Rights Tribunal process is often complicated and requires experience in human rights in order to assemble and argue a case successfully. In the human rights context many claimants do not speak either official language or have disabilities that may make it difficult for them to access the system. Unrepresented claimants would require more time at the Tribunal hearing. Counsel can help keep the proceedings moving and reduce costs of lengthy hearings."

As well, during public hearings on Bill 107, Toronto lawyer Raj Anand recognized the harm to discrimination victims who are not represented at the Tribunal. Mr. Anand, a strong Bill 107 supporter and proponent, would later go on to become the first chair of the board of directors of the Human Rights Legal Support Centre. In voicing the following view to the Legislature's Standing Committee in 2006, he could draw upon his prior experience as Chief Commissioner of the Human Rights Commission in the 1980s. On November 15, 2006, he told the Legislature's Standing Committee on Justice Policy:

“The other aspect is a mandatory legal support centre. Again, as I understand the announcement this morning, that is going to be enshrined in legislation. It's important that that legal support centre be independent of government, of the commission and of the tribunal, and that it be properly funded. I commend the proposed amendments that make this mandatory, because direct access, and I would be the first to say this, falls to the ground without proper legal advice and representation. What you get is the BC model or, indeed, the present Human Rights Code, neither of which provides this essential representation function.”

Similarly, one of Bill 107's lead proponents and tenacious supporters, Ms. Kathy Laird, who is now the executive director of the Human Rights Legal Support Centre, said during public hearings on Bill 107 on November 16, 2006 (before the McGuinty Government shut those hearings down with a closure motion), the following:

"Under Bill 107, for the first time we will and can have, I believe, like Catherine, a commission that is a champion for human rights. Everyone will have access to the hearing tribunal, everyone will have access to publicly funded legal support, and everyone will be able to have their claims heard and decided at an oral hearing on the merits. You've heard the chair of the tribunal speak to that this morning."

The need of human rights applicants to have legal representation throughout the Tribunal process is made all the more pressing by the Tribunal's rules of procedure. The Tribunal's rules of procedure are very demanding and complex. An applicant who is not trained as a lawyer is extremely ill-advised to try to navigate them without a lawyer, as we document in our March 28, 2008 brief to the Tribunal on its proposed rules of procedure.
 The rules require an applicant (and of course, a respondent) to prepare legal documents, like their application form; to disclose relevant documents in their possession (which requires a legal judgement of what documents must be disclosed); to be ready to take part in preliminary motions and meetings at the Tribunal where decisions can dramatically affect the applicant's chances of success; and then to investigate, prepare and present a legally persuasive case to the Tribunal. All of this is an extremely daunting burden for a non-lawyer. That is why the legal profession exists. 

We regret that the Tribunal disregarded key recommendations in that brief. Indeed, we found the process of trying to get the Tribunal to act on our input so frustrating that we eventually gave up investing our volunteer time and effort preparing any more submissions to the Tribunal.

Our concerns that the Tribunal was developing rules that necessitated an applicant to have a lawyer were well-founded. Early in the process of the Tribunal developing its procedures, at a meeting with AODA Alliances representatives, a senior Tribunal staff member confirmed to us that they were then developing their procedures on the basis of the Government's statements that all applicants would have legal representation. That their later rules were purportedly designed to meet the needs of unrepresented applicants does not alter this, since the end product, the rules themselves suffer from the problems that we outlined in our March 28, 2008 brief to the Tribunal.

We disagree with the Human Rights Legal Support Centre where it stated in its January 9, 2012 disclosure to us that: "The Tribunal has designed its process to be accessible to self-represented parties." The need for discrimination victims to have effective legal representation throughout the Human Rights Tribunal process is further amplified by the fact that quite often, respondents at the Human Rights Tribunal (the parties accused of discrimination) are represented by legal counsel. If the discrimination victim isn’t represented, but the respondent has a lawyer, it is not a fair fight.

It is essential not to underestimate the formidable resources that a respondent can marshal against a discrimination victim. As one example, the Toronto Transit Commission spent fully $450,000 of the taxpayers' money defending two human rights cases, to require TTC to audibly announce all subway stops and bus stops for the benefit of passengers with vision loss. The Ontario Government, municipal governments, school boards, colleges and universities, hospitals and other major organizations can mount similar well-funded defence teams against a single discrimination victim.

We are concerned that the Human Rights Tribunal is not fully alive to the unfairness inherent in a Tribunal hearing where a human rights applicant is unrepresented, but the respondent has a lawyer. During public hearings before the Legislature's Standing Committee on Government Policy on February 9, 2009, after Bill 107 had been in operation for some eight months, then chair of the Human Rights Tribunal, Michael Gottheil suggested that it can be fair for a hearing to be held where a respondent is represented but a discrimination claimant is not. He said: 

"But what we’ve found at the tribunal and what I’ve found over the past close to four years that I’ve been the chair and in my practice 20 years before that, is that there is a range of types of disputes. There is a range of parties; there is a range of circumstances. I don’t think it’s accurate necessarily to say that in every single case, somebody needs to be represented or the outcome will not be fair and just and timely." 

He elsewhere said at those hearings: 

"But to your question, that I can answer, which is the tribunal process, do I think there is an unfairness simply because in a case, one or the other side is represented or self-represented? I don’t think so. That’s not to say that in every case there wouldn’t be an unfairness, or in any particular case there wouldn’t be an unfairness. As I said before when I was speaking to Mrs. Elliott’s question, there are complex cases that come before the Human Rights Tribunal, complex factually or legally. But what we find is that most of the cases that come before us are not particularly complex, factually or legally; they’re straightforward."

We disagree with the Tribunal's view. The Tribunal's perspective is deeply troubling, especially in light of the complex rules of procedure that the Tribunal has adopted.

Imagine a Human Rights Tribunal hearing where the unrepresented human rights applicant has to prove that he or she was the victim of discrimination, and where the respondent has a skilled lawyer. The applicant must cross-examine the respondent's witnesses. The unrepresented applicant has never been trained in cross-examination, and has never before cross-examined a witness in his or her life. In contrast, the respondent's lawyer gets to cross-examine the unrepresented applicant and all of his or her witnesses. The respondent's lawyer has professional training in the complex art of effective cross-examination. 

The unrepresented applicant must convince the Tribunal that his or her evidence meets all the legal requirements of the Human Rights Code to establish a case of discrimination. Yet the unrepresented applicant has never before read human rights case law, and has no training in how to do this. In contrast, the respondent's lawyer has had a full law school education in how to do legal research, analyze case law, and persuasively argue the law. 

The unrepresented applicant must navigate the Tribunal's complex rules of procedure and make sure he or she hasn't forgotten to take an important step. Yet that applicant may have never before read rules of legal procedure, much less tried to fulfil them. In contrast, the respondent's lawyer is trained in analyzing such rules of procedure, and using them to his or her client's tactical advantage.

It is no solution to this unfairness to say that the Tribunal has a duty to ensure that the hearing is fair. The Tribunal cannot cross-examine defence witnesses with the same preparation, vigour and thoroughness as a well-prepared lawyer can. The Tribunal cannot review all disclosed information and all undisclosed information in the unrepresented applicant's possession to ensure that all the right materials have been disclosed, and all the privileged information has been withheld from disclosure. After all the evidence is presented, when the parties make their closing arguments, the Tribunal cannot argue the unrepresented applicant's case to itself with the same persuasive vigour as can a well-prepared trained lawyer who represents the applicant.

During this Review's February 15, 2012 Toronto public hearings, a presenter expressed serious concerns about the fact that so many applicants are unrepresented at the Human Rights Tribunal, the Review chair asked whether the fact that there are so many unrepresented applicants at the Human Rights Tribunal shows that this is truly an accessible system. We wish to address this. 

We urge this Review not to conclude from the large number of unrepresented applicants at the Human Rights Tribunal that this is good news, showing that the system is an accessible one. This should be obvious from the preceding discussion. 

Had the McGuinty Government and Bill 107's proponents felt that a truly accessible system is one where human rights applicants often have no lawyer, they would presumably have said so in the 2006 Bill 107 debates. The Government would not have promised free publicly funded lawyers for all. Community groups, including a number who supported Bill 107 in those debates, would not have repeatedly emphasized the fundamental importance to a fair system, of applicants being represented. The Cornish and La Forest reports, in the passages quoted above, would not have similarly emphasized the importance of applicants being represented.

An accessible human rights system is not simply one where an applicant has the formal right to enter the front door and formally fill out and submit a human rights application form. It is a human rights system where there is meaningful access to substantive justice. If more unrepresented applicants means more accessibility, then presumably the most accessible human rights system is one where no human rights applicants are represented at all. 


d) The Solution

For the Government to keep its broken promise of full legal representation for all applicants throughout the Human Rights Tribunal process, it will be necessary to significantly increase funding for these services. Now, the Human Rights Legal Support Centre is expected to do a better job than the Human Rights Commission, but with less funding than the Human Rights Commission used to receive in the old pre-Bill 107 system. 

However, this funding increase should not be provided as a budget increase to the Human Rights Legal Support Centre. There is a real need for diverse service providers to be able to help meet this unmet need. The Centre should not be the sole organization that can decide on litigation priorities, especially without important changes to its internal processes and public accountability, as are addressed elsewhere in this brief. 

We therefore recommend that:

1.
The Code should be amended to 

a) set out an explicit entitlement of all applicants to free publicly-funded lawyer throughout the Tribunal process; and

b) require the Government to take all necessary steps to ensure that it keeps its promise of free publicly-funded counsel for all applicants at the Tribunal throughout the Tribunal process;

c) require the Human Rights Tribunal to keep and annually make public accurate, current and comprehensive data on 


i) the percentages of cases and at what stages of cases applicants are unrepresented;


ii) In what percentage of cases and at what stages of cases are respondents unrepresented 


iii) the rates at which applicants or respondents succeed in applications or in mediations 
or procedural motions relative to their being represented or unrepresented.

2.
The Human Rights Legal Support Centre should be required to post on its website monthly reports on the delays or other difficulties of getting through on the phone, including the numbers of persons unable to get through, and the average wait time.

3.
The Government should provide increased funding for legal representation of applicants at the Human Rights Tribunal, through a grant program open to a wide range of service providers, akin to the former federal Charter Court Challenges Program, to be administered by an arms-length selection committee appointed by a non-partisan authority. 

4.
This Review should make a clear finding that it is unfair for victims of discrimination to have to navigate the procedures and proceedings of the Human Rights Tribunal without proper legal representation throughout, particularly when the respondent is represented by legal counsel. 

5.
The Human Rights Legal Support Centre should in consultation with the disability community investigate why its proportion of disability-related cases on which it provides legal services is so much lower than the proportion of disability-related cases historically launched at the Human Rights Commission before Bill 107, and should develop and make public strategies to correct this, including any barriers to access to its services that it might discover. 

3.
HUMAN RIGHTS LEGAL SUPPORT CENTRE HAS BECOME THE NEW HUMAN RIGHTS COMMISSION, BUT WITHOUT SAME SAFEGUARDS

Thanks to Bill 107, the Human Rights Legal Support Centre has in effect become the new Ontario Human Rights Commission. However, the Centre has far less funding and far less public accountability and oversight. Despite the Centre's efforts to deal with as many cases as it can with the resources that the Government has given the Centre, there needs to be dramatic reform at the Centre.


a) The Human Rights Legal Support Centre - A New Gatekeeper

The McGuinty Government and Bill 107's proponents argued in 2006 that it was unacceptable to have a gatekeeper that could impede access to a hearing on a human rights complaint before the Human Rights Tribunal. Many others, including the AODA Alliance, argued in 2006 that any human rights enforcement system needs some kind of a gatekeeper to screen out cases that do not warrant a full hearing at the Human Rights Tribunal. The AODA Alliance and many others also contended in 2006 that the problems with the way the Human Rights Commission discharged its gatekeeping function before Bill 107 needed to be fixed. However, we and others disagreed that the Commission's gatekeeping function needed to be eliminated. 

We and many others also predicted that Bill 107 would not eliminate the gatekeeping role. Instead, it would simply shuffle that role over to the Human Rights Legal Support Centre and the Human Rights Tribunal.

Our predictions have come true. Bill 107 has simply moved the gatekeeping role from the Human Rights Commission to the new Human Rights Legal Support Centre and the Human Rights Tribunal. This new regime has attracted criticism from both the community of equality-seeking groups, on the one hand; and the community of organisations who have to defend themselves before the Tribunal. We believe both are ill-served by the new regime.

As we predicted, the Human Rights Legal Support Centre has not been able to provide representation to all or even most of those who need it, as addressed earlier in this brief. As we also predicted, the Human Rights Legal Support Centre has become a new gatekeeper because it has unilateral authority to decide whether or not it will provide legal services to a human rights applicant who requests the Centre's services. 

The Centre explicitly makes its judgement of whether a case has "merit" a clear factor in deciding not to represent an applicant.
 When the Human Rights Commission did the same thing under the pre-Bill 107 regime, Bill 107's proponents relentlessly criticised it. Given its limited resources, we understand why the Centre would want to take a consideration of "merit" into account, as a gate-keeper. However, it is important to identify how this draws the Centre so closely into the role of the new Human Rights Commission, and how it engages the Centre in doing the very thing that Bill 107's proponents criticized the Human Rights Commission for doing under the old Pre-Bill 107 regime. 

The Centre is effectively accountable to no one for how it makes decisions on individual requests for legal representation. In contrast, under the old regime before Bill 107, if the Human Rights Commission dismissed a case under Section 34 of the old Human Rights Code as frivolous, vexatious, brought in bad faith or outside the Human Rights Commission's jurisdiction, an aggrieved complainant had the statutory rights to seek a reconsideration of that decision by the Human Rights Commission, and seek judicial review of that decision in Court. In contrast, the Human Rights Legal Support Centre's gatekeeping decisions are not subject to independent scrutiny and oversight by judicial review. 

The Human Rights Legal Support Centre has developed a practice which makes this situation even worse. In those cases where the Centre agrees to provide legal representation to the applicant (and not merely some legal advice), the Centre does not undertake from the outset to provide legal representation throughout the tribunal process. Instead, it agrees to provide only partial support, i.e. up to a point partway through the process. Later in the Tribunal process the Centre may consider the option of extending its legal representation of that client beyond that point. The Centre advised us that even if it will likely represent the applicant throughout the process, it will nevertheless not commit at the outset to stay with the client to the end.  

When this policy is decoded, it becomes clear that a human rights applicant who comes to the Human Rights Legal Support Centre for legal representation in a human rights case runs the risk that the Legal Support Centre may walk out on them, partway through the case. They have no certainty from the outset of the case that the Centre will stay with them up to the end. In contrast, under the pre-Bill 107 system, when the Human Rights Commission took a case forward to the Human Rights Tribunal, the Human Rights Code mandated the Human Rights Commission to have carriage of the case at the Human Rights Tribunal hearing. The Human Rights Commission would, we understand, only withdraw from a case if some unresolvable ethical issue arose. 

The Human Rights Legal Support Centre's approach has the effect of offering help to get someone halfway across the ocean, but letting them know they may have to swim the rest of the way on their own. They won't know if the Centre will take them the rest of the way across the ocean until they are far out at sea. This falls many miles short of the Government's promise of full legal representation throughout the Tribunal process, addressed earlier in this brief. It is fundamentally unfair to a human rights applicant. 

The Centre's approach creates potential legal ethical problems. When a person is represented by a lawyer, the opposing lawyer is ethically forbidden from directly talking to the opposing client. They must only discuss the case with the opposing client's lawyer. 

When the Human Rights Legal Support Centre represents an applicant for the first phase of a case, how is a respondent's lawyer to know when it is ethical for them to talk directly to the applicant (i.e. about matters the Legal Support Centre will not be handling) as opposed to matters on which it must talk to the Legal Support Centre (i.e. matters within the limited retainer)? What if the Legal Support Centre gives undertakings that the applicant later rescinds, once the Legal Support Centre terminates its retainer?

If the Legal Support Centre is going to provide legal representation to an applicant, it should agree at the outset to do so from the beginning to the end of the Tribunal process. It should not walk out on an applicant partway through the case, unless there is an insoluble conflict or other ethical problem between the client and lawyer. An applicant should know at the start of the process whether he or she has a Centre lawyer to represent him or her throughout the process. Otherwise, applicants can feel reluctant to go ahead with their human rights case. In an assertion whose accuracy we cannot test, the Centre claimed that no client has declined the Centre's representation because the Centre only offered a limited retainer.
 

The Centre cannot deny that it has this new gatekeeper role by pointing to the fact that a person can go to the Human Rights Tribunal themselves to argue their human rights case, or hire their own lawyer, if the Centre refuses to represent them, or walks out on them partway through the case. This is no answer, for two reasons.

First, as addressed elsewhere in this brief, an unrepresented individual is placed in an extremely difficult position if they try to navigate the Tribunal's exacting and complex rules of procedure without a lawyer. This is especially so when the respondent has a lawyer. 

Second, many human rights applicants or potential applicants cannot afford a lawyer throughout a hotly-contested Tribunal proceeding, even if their income exceeds the levels that the Centre considers as poverty or poor. Moreover, persons with disabilities have faced an as-yet unrectified long term difficulty securing access to effective legal services from the Ontario Bar.

Critics of the pre-Bill 107 human rights system complained that when a case was at the Human Rights Commission, the Commission could put unfair pressure on a complainant to settle by threatening that if the case isn't settled, the Commission could decide not to take the case to a full Tribunal hearing. We believe that a client at the Human Rights Legal Support Centre now can be exposed to the same kind of tacit pressure. 

When the Centre represents an applicant up to the Tribunal mediation stage without a prior commitment to see the case right through to the end, the applicant can feel pressure to accept an unacceptably low settlement offered at the mediation, for fear that they have no assurance that the Centre will represent them through to the end of the Tribunal hearing process. The Centre has made it clear that it re-assesses during the Tribunal process whether it thinks the case has merit worth proceeding further. In other words, the Centre is prepared to put on the applicant the same kind of leverage or pressure that the Commission was criticized for exercising before Bill 107. Even if the Centre doesn't do this explicitly, the client can feel that pressure, just from the fact that the Centre hasn't agreed from the outset to carry their case right through to the end of a full Tribunal hearing on the merits. 


b) Human Rights Legal Support Centre Sets Priorities among Cases Brought to It

Further showing that the Human Rights Legal Support Centre has become the new Human Rights Commission is the fact that the Human Rights Legal Support Centre has now explicitly or implicitly taken on the role of selecting priorities for the areas in which it will focus its legal support resources. We understand that because the Centre is chronically underfunded, it will feel some pressure to choose where to focus its limited resources. Moreover, the McGuinty Government expected the Centre to set such priorities for its limited resources, when it defined the Centre's mandate in Bill 107.

The fact that the Centre is explicitly or implicitly selecting priority areas for its limited resources has been evident from the Centre's public statements. For example, the Centre publicly announced some time ago that it had chosen to focus resources or priority on applicants who claimed discrimination because of pregnancy.

The Centre's disclosures to us in response to our November 14, 2011 inquiries are somewhat inconsistent. Yet they ultimately show that the Centre is doing what we here describe. 

The Centre's 2009-2010 Annual Report, made public only after we pressed for the Centre's annual reports, states:

"The Centre may give priority to applications that raise public interest issues or complex factual or legal issues that could have a broad impact on the rights of other groups who are vulnerable to discrimination under the Code."

Contradicting this is the claim in the Centre's January 9, 2012 response to our November 14, 2011 request for information, where it states:

"Has the Centre set priorities in terms of issues or grounds of discrimination that will get enhanced service?

No. In general, our goal is to maximize the number of people who receive legal services while focussing our resources in particular on individuals who are unable to represent themselves in the human rights process. 

Under the Code, the Centre’s services are not restricted to individuals who meet prescribed criteria. However, in keeping with our Service Eligibility Guidelines and our Strategic Plan (also posted on our website), the Centre has managed its limited resources to give priority service, including representation, to individuals and groups who would face heightened barriers in navigating the human rights process without legal representation. 

The Centre does not and has not given priority to any ground of discrimination or any issue. Sometimes, as a result of media attention to one of our cases, we get a cluster of similar inquiries from members of the public. This happened when we won a case for an employee terminated because she was pregnant, when we filed a race discrimination case against a school board and when we filed disability discrimination complaints against several municipalities."

The best illustration of what we here describe is expressed in the Centre's January 31, 2012 email to us: "One of our strategic goals is to identify and take forward test cases that will have a broad positive impact on the equality rights of historically disadvantaged groups." That kind of priority-setting is exactly what the Human Rights Commission used to do under the old Code via individual human rights complaints. It is also what the Human Rights Commission is supposed to now be doing under Bill 107, via Commission-initiated applications. 

At least, the Centre is giving contradictory answers. At worst, it is choosing priority areas to concentrate services, while denying to us and the public that it is doing so. In either event, this creates a serious problem from the perspective of those seeking the Centre's services. 

We fully understand why the Centre would want to set such priorities and focus on test cases, given limited resources. However, our point here is not to say that this is a bad thing to do. It is rather to say that it is far different from what was promised in the Bill 107 debates in 2006, and makes the new Human Rights Legal Support Centre more and more like a new Human Rights Commission.


c) Human Rights Legal Support Centre Now Brings Targeted Systemic Public 
Interest Cases that the Human Rights Commission Should be Bringing under Bill 
107

As addressed elsewhere in this brief, the whole scheme of Bill 107, as described in 2006 by the Government and Bill 107's proponents, was for the Human Rights Legal Support Centre to be the route for individual human rights cases to go to the Tribunal, while the Human Rights Commission would be responsible for bringing forward systemic public interest cases. As is also detailed elsewhere in this brief, we have been very concerned that the Human Rights Commission has made extremely minimal use of its power to bring its own public interest human rights applications.

Both from media coverage and from the Human Rights Legal Support Centre's disclosures to us in preparation for this brief, we learned that some time ago, the Human Rights Legal Support Centre brought a series of coordinated human rights applications to attack the legality of restrictive zoning bylaws that can discriminate against persons with disabilities.
 Such an initiative is of course needed and commendable. However, it is also illustrative of the kind of coordinated, strategic litigation that the Human Rights Commission used to conduct under the old regime, and that it was expected to conduct under Bill 107's new regime. 

The Human Rights Legal Support Centre's bringing these applications is essentially filling a gap left by the Human Rights Commission's failure to effectively use its public interest application power under Bill 107. This is yet another illustration of how the Human Rights Legal Support Centre has become the new Human Rights Commission. 


d) Human Rights Legal Support Centre Has Taken on Role of Widely Seeking 
Public Interest Remedies

The Human Rights Legal Support Centre has told us that it seeks public interest remedies in each case where it represents a human rights applicant. As explained earlier, under the pre-Bill 107 regime, the Human Rights Commission was the public agency charged with the mandate to advocate for the public interest, including public interest remedies, at Human Rights Tribunal hearings and in settlement negotiations, but on its own impetus, not under instructions from a private complainant or applicant. Under Bill 107, in individual human rights cases it is the private client who has sole say over whether to include a public interest remedy in a settlement.
 


e) Human Rights Legal Support Centre Needs Much More Public Accountability

We are quite concerned that the Human Rights Legal Support Centre is setting these priorities and engaging in its gate-keeping activities, without proper public oversight and accountability. This priority-setting used to be the role of the Human Rights Commission under the pre-Bill 107 system. Critics of the old system complained that a gatekeeper should not be setting priorities of where to concentrate its efforts, potentially leaving others out in the cold or denigrated as a lower priority. That is what appears to some extent to be what the Centre is now doing.

Under the pre-Bill 107 regime, when the Human Rights Commission set its priorities, it could annually make public its activities in an annual report. The Human Rights Commission has had a practice of releasing each year's annual report in a very public way, e.g. with a news release or news conference, to attract public attention and scrutiny. The Human Rights Legal Support Centre has released one annual report that appears very similar to those the Human Rights Commission used to render. This shows how similar is the work of the new Human Rights Legal Support Centre to the old Human Rights Commission. 

However, neither the Centre nor the Government has made the Centre's annual reports promptly public. As of this writing, only one of the Centre's annual reports has been made public, that for 2009-2010. It was only made public over one-and-a-half years afterward, and only after we actively pressed for it. Even then, the Government and Centre have withheld their other annual reports and financial statements. This has required one legal clinic to lodge a Freedom of Information request, to get access to them. 

The Centre has given an invalid reason for continuing to keep its undisclosed annual reports from the public. On January 27, 2012, the Human Rights Legal Support Centre gave us this answer to our request for their other annual reports:

"ANNUAL REPORTS

Under the Code, the Centre, unlike the Commission, is required to submit annual reports to the Minister and has no authority to release reports to the public. Our audited financial statements are in our annual reports. 

We posted our 2009/10 Annual Report on our website as soon as we received notice that it had been tabled in the legislature and could be released. http://www.hrlsc.on.ca/en/AnnualReports.aspx 

We have not provided copies of our Annual Reports to Andrew Pinto but sent him the link to newly-posted 2009/10 Annual Report on January 23, 2012."

The Centre offered no good reason why it or the Government has withheld these annual reports from the public for so long. As we read it, the Human Rights Code does not require the Government to submit the Centre's annual reports to the Legislature.
 In contrast, it does require the annual reports of the Human Rights Commission
 and Human Rights Tribunal
 to be submitted to the Legislature. Even if the Code had required that The Human Rights Legal Support Centre's annual reports be submitted to the Legislature before they can be made public, the Government has had a long time to do this.

This is the antithesis of meaningful openness and public accountability. The public is entitled to prompt and timely access to this important information on how public money is being spent and on how the human rights system is being operated.

An illustration of the lack of effective accountability at the Human Rights Centre is provided by its failure to properly track and account for its own gate-keeping activity. As part of our effort to gather information for this Review, we asked the Centre to let us know how often it turns down a client or declines further service to a client based on the Centre's assessment that their case lacks "merit" (a gate-keeping assessment at its core).
 

It is troubling that the Centre responded that it has not tracked this information, though it projects that it will be able to start doing so in 2012.
 Thus, the Centre cannot be held systematically and effectively accountable for how it has been undertaking this function. 

The Centre's failure to track this information until now is especially problematic for three reasons. First, this gate-keeping function was so central to the 2006 Bill 107 debates. Second, this gate-keeping issue was raised before the Legislature's Standing Committee on Government Agencies on February 9, 2009. Third, the Centre knew this Review would be held three years after Bill 107 went into operation.

Compounding this is the fact that at the Human Rights Commission, the driving force or leadership that has historically spearheaded the Commission's direction has been the chief commissioner. The Cabinet appoints the chief commissioner of the Human Rights Commission for a fixed term. The chief commissioner's appointment is subject to scrutiny by the Legislature, and to public/media attention. Because it is a fixed term appointment, there is a turnover process that ensures that no one person becomes a permanent occupant of this post. 

Moreover, historically the chief commissioner has been drawn from different equality-seeking groups at different times. This helps ensure that the Commission's leadership focus is responsive to the diversity of Ontario's equality-seeking population.

The Human Rights Commission also has a "board of directors" made up of the other commissioners. However, only the chief commissioner is a full-time post. The Commission also has an executive director, who is a public servant with a mandate to implement the direction of the commissioners and, most directly, that of the chief commissioner. 

For practical purposes, the executive director of the new Human Rights Legal Support Centre is now the new functional equivalent of the old Human Rights Commission's chief commissioner. Like the old chief commissioner of the Human Rights Commission, the Centre's executive director is a full-time position, and appears to be the Centre's publicly visible driving force, leader and directing mind. 

The Human Rights Legal Support Centre has a board of directors. However, that board does not appear to have the same strong oversight role that the commissioners, and particularly the chief commissioner had at the Human Rights Commission, from what we have been able to determine. We understand that the Centre's board of directors, including its chair, are all part-timers. The chair of the Centre's board has not had anything like the public profile and demonstrated leadership role that the Human Rights Commission's chief commissioner has had. Moreover, during the first eight months of the Centre's operations, from March to December 2008, the Centre only had one member of its entire board of directors, namely its initial chair, Toronto lawyer Raj Anand.

The Centre's executive director position does not have the same safeguards and public accountability associated with it as did the Human Rights Commission's chief commissioner. The Centre's executive director appears to be a permanent position, not a term appointment. The same person could occupy it for decades. The Code provides for no legislative oversight of this appointment. The current executive director appears to have been hired by the Centre's board of directors, when that board had only one member. In raising concerns about the fact that the Centre's executive director position is not a fixed-term appointment, we are not making any adverse comment, explicitly or implicitly, on the performance of the current occupant of that position.

The Human Rights Tribunal has minimal power of oversight over the Human Rights Legal Support Centre. It cannot now order the Centre to provide legal services to an unrepresented applicant, even if the applicant and the Tribunal agree that the hearing would be unfair if the applicant is not represented. At the February 9, 2009 public hearings into the Human Rights Tribunal, convened by the Legislature's Standing Committee on Government Agencies, then chair of the Human Rights Tribunal (and now chair of the mega-Tribunal of which it is part), Mr. Michael Gottheil, said:

"Mr. Michael Gottheil: We don’t have any power to order the legal support centre to be involved. We will advise individuals that they may want to seek, where cases are particularly complex or there are particular legal issues or there’s a jurisdictional challenge—our materials, all our forms and our guides to the process clearly set out for the applicants the sources of legal support and representation, including the legal support centre."

The board of directors of the Legal Support Centre has not presented itself to the public as exercising meaningful oversight of the Centre's work on the public's behalf. To learn more about this, we have asked for the minutes of the Centre's board of directors (except parts covered by client privilege). As of the time of writing this brief, The Centre has not agreed to provide these to us.

We therefore recommend that:

6.
The Code should be amended to empower the Human Rights Tribunal to order the Human Rights Legal Support Centre to provide legal representation to an unrepresented applicant.
7.
The Code should be amended to forbid the Human Rights Legal Support Centre from agreeing to represent an applicant only on a limited-retainer basis that would enable the Centre to refuse to continue representing an applicant throughout an application, with the exception of circumstances where there is an insoluble dispute between lawyer and client or other ethical impediment to the Legal Support Centre continuing to represent that applicant.
8.
The Code should be amended to make the position of the executive director of the Human Rights Legal Support Centre a fixed term position, with the appointment subject to the same legislative oversight as applies to the Chief Commissioner of the Ontario Human Rights Commission.
9.
The Code should be amended to provide for much more public accountability of the Human Rights Legal Support Centre, including, for example:


a) requiring that the Human Rights Legal Support Centre's annual report and annual audited financial statements be promptly made public once delivered to the Government;


b) requiring the minutes of the board of directors of the Human Rights Legal Support Centre be made public, except for information protected by solicitor client privilege or other privacy legislation;

c) expanding the mandatory size of the board of directors of the Human Rights Legal Support Centre, and setting a minimum quorum for the board not to be less than 75% of its members;

d) requiring the Human Rights Legal Support Centre to establish procedures to ensure that there is ongoing public input and public monitoring by equality seeking groups of its activities.

4.
HUMAN RIGHTS LEGAL SUPPORT CENTRE'S CRITERIA FOR CHOOSING CLIENTS RAISE SERIOUS CONCERNS


a) The Centre's Criteria for Selecting Cases

The Human Rights Legal Support Centre has indicated that in choosing which clients it will serve, it will take into account the following:

1.
Whether the applicant has an arguable claim under the Code. The Centre has clarified that this only involves the Centre asking if the applicant's complaint, if true, can be advanced under the Code. The Centre doesn't assess the relative strength of the case by assessing the applicant's credibility or by investigating if there is evidence that might contradict the complaint.

2.
If the case passes that first test, the Centre then considers whether it believes the applicant could represent themselves at the Tribunal. This includes a consideration of such things as whether the applicant is disadvantaged, and whether they might experience distinctive barriers in the Tribunal process (such as language problems). 

As discussed earlier, we understand that the Centre faces far more requests for service than it can meet, with the budget that the Government has given it. We also understand that this creates a pressure on the Centre to pick and choose cases. This is all a product of the Government's breach of its promise to provide free lawyers for all applicants throughout the Tribunal process. 


b) Problems with the Centre's Criteria for Selecting Cases

The Centre's eligibility criteria are seriously problematic for several reasons. First, it is inappropriate for the Centre to take on the role of judging whether a discrimination victim with an arguable case can argue their own case at the Tribunal without legal representation. This in turn is so for several reasons.

Since the Tribunal rules do make it unwise and perilous for an applicant to try to proceed through the Tribunal's processes without a lawyer, it is inherently self-defeating for the Human Rights Legal Support Centre to try to pass its own judgements on whether an applicant can represent themselves at the Tribunal. Even if the rules didn't suffer from this serious flaw, we do not consider that the Human Rights Legal Support Centre is in a position to fairly judge whether an applicant can effectively represent himself or herself at the hearing. The Centre has confirmed that it does not investigate both sides of a case before it decides whether to represent an applicant. Thus, it is forming a judgement without knowing what the respondent might mount as a defence, and what evidence it might adduce in support. The Centre is judging the applicant's capacity for a legal contest about which the Centre is not properly-informed. 

As well, the Centre would only know a very limited amount about an applicant and his or her case when making this preliminary judgement call. We do not consider the Centre qualified to accurately make these decisions. That is not to cast any aspersions on its staff. It is simply not an appropriate role for a legal clinic like the Centre, in our view. They have neither the expertise nor the adequate information foundation to fairly assess this. If other clinics turn out to do this as well, it doesn't make it right. 

The AODA Alliance chair, David Lepofsky, is an experienced lawyer. Yet when he fought two human rights cases against the TTC to get subway, bus and streetcar stops audibly announced, under the pre-Bill 107 system, he felt it necessary to have pro bono counsel, apart from the Human Rights Commission counsel at the Tribunal hearing. He has publicly stated that in the face of the legal battle that TTC mounted against him, he could not imagine a non-lawyer taking on that fight without a lawyer acting for him or her. 

We are concerned that such an open-ended, subjective criterion could become a shelter behind which other factors could come into play. If the Centre's lawyer decides that their resources could be better spent on other human rights issues of greater importance to that lawyer, such priority-setting could become stealth considerations presented to the applicant as a decision that the applicant could sufficiently represent himself or herself. If the applicant comes to a meeting at the Centre wearing a suit, the Centre's lawyer could decide that that applicant could probably afford a lawyer if the Centre does not represent him or her. As discussed below, income is not supposed to be a criterion for eligibility for the Centre's services.

As well, we are concerned about the Centre's eligibility criteria regarding an applicant's disadvantaged status. In raising this, we fully understand that some applicants may well be more disadvantaged than others. Nevertheless this criterion presents these problems:

All equality-seeking groups whom the Code protects from discrimination are disadvantaged in one way or another. The Centre should not put itself in the position of judging which groups are more disadvantaged than others. 

The Centre has stated that it considers, for example, whether some groups might face more barriers in accessing the Tribunal, e.g. due to their language or disability. Yet there is something terribly wrong if the Human Rights Tribunal has such barriers. The Centre and the Human Rights Commission should be bringing legal proceedings to tear down those barriers, rather than having to ration their services based on those barriers.

As well, the Centre's disadvantage criterion appears to be a stealth consideration of an applicant's poverty. Of course we all share concern for those who are poor, when they deal with any government service or legal system. However, any such consideration contradicts the Government's pledge in the 2006 Bill 107 debates that there would be no income test for access to these legal services. Then-Attorney General Michael Bryant, the sponsor of Bill 107, told the Legislature: 

“We would ensure that, regardless of levels of income, abilities, disabilities or personal circumstances, all Ontarians would be entitled to share in receiving equal and effective protection of human rights, and all will receive that full legal representation.”

The Centre should not directly or indirectly contradict that Government commitment. Moreover, it may well be that persons whom the Centre adjudges not to be poor may nevertheless have important human rights cases, that can set important precedents. Indeed, there are occasions when a Legal Aid Ontario legal clinic may waive its low income requirements, to enable the clinic to bring an important case.

The Government's commitment that there would be no income criterion for eligibility to the Centre's services was not some marginal matter. The Government asked Legal Aid Ontario to operate the Legal Support Centre while Bill 107 was before the Legislature. Legal Aid Ontario refused to do so, in part because of the fact that there would be no income eligibility criterion – a factor that made Legal Aid feel that it was inappropriate for it to operate the Centre.
 

It is no answer to these concerns, as the Centre's responses to us argue, that people whom the Centre have turned down at times lose at the Tribunal, and yet others whom the Centre claims can represent themselves later win at the Tribunal. The public is unable to investigate and assess the accuracy of the Centre's claims. In 2006, Bill 107's proponents would have never accepted such claims by the Human Rights Commission on faith.

Moreover, just because the Centre thought an applicant would lose, and the applicant lost at the Tribunal, proves nothing. It does not prove that the same applicant would also have lost at the Tribunal had he or she been represented by counsel. Just because there may have been instances where the Centre turns away an applicant because it feels they can represent themselves, and that applicant later "wins" at the Tribunal (in the Centre's after-the-fact assessment), doesn't prove that that applicant got all the remedies and all the findings of discrimination that a lawyer could have secured for them. It also doesn't prove that every time the Centre has turned an applicant away, because the Centre thinks that that applicant can represent themselves, this applicant also went on to "win" anything at the Tribunal without a lawyer.

We therefore recommend that: 

10.
The Code should be amended to require that the Human Rights Legal Support Centre not use as criteria for eligibility for its services the Centre's view of:


a) whether the applicant could represent themselves, or 


b) whether the applicant is disadvantaged, or 


c) the applicant's income or resources. 

5.
HUMAN RIGHTS LEGAL SUPPORT CENTRE HAS PALTRY BUDGET FOR EXPERT WITNESSES 

Expert witnesses can play a critical role in human rights cases. This can be so especially in disability cases. Experts are important not only during a full hearing before the Human Rights Tribunal. It is also important to have their opinion available at mediation or other settlement discussions.

The Human Rights Legal Support Centre publicly committed that it would pay for expert witnesses of its clients.
 From information we have obtained from the Human Rights Legal Support Centre in preparation for this brief, it turns out that the Centre has a tiny annual budget of $23,000 for fees for expert witnesses. The Centre says it has not spent more than $20,391 in any year on expert fees. The Centre says it can also re-direct funds from elsewhere in its budget. This implies that it would have to compromise on other services to do so. The Centre also admitted that it actually asked a client to help pay for expert fees. 

These are miniscule annual expenditures on experts. Moreover, in the case where the Centre says it asked a client to contribute to expert fees, it says that that client had significant financial resources. That flies in the face of the Government's commitment that the Human Rights Legal Support Centre would provide services regardless of a client's income.

The Centre says it has retained witnesses whenever it needed one. With these paltry annual expert expenditures, this must mean either that the Centre is only taking cases where experts are not needed, or it has underestimated the need for expert witnesses.

Before Bill 107, the Human Rights Commission was ordinarily involved in retaining experts where needed in a case.

We therefore recommend that:

11.
The Code should be amended to require the Human Rights Legal Support Centre to pay for the expert fees of witnesses needed by its clients at the Tribunal, whether at a hearing or in mediations.

12.
The Government should provide appropriate funding for expert witnesses that the Human Rights Legal Support Centre's clients require.

PART C - THE ONTARIO HUMAN RIGHTS COMMISSION 

6.
RESTORING THE OPTION OF ASKING THE HUMAN RIGHTS COMMISSION TO PUBLICLY INVESTIGATE AND PROSECUTE AN INDIVIDUAL HUMAN RIGHTS CASE


a) The Need to Restore the Option of Taking an Applicant's Case to the Human 
Rights
Commission

There is a pressing need for a dramatic change to the system for enforcing human rights in Ontario, to redress the problems Bill 107 has created. As a compromise, we believe it would be appropriate to restore to discrimination complainants the option of taking their cases to the Human Rights Commission to have them publicly investigated and where evidence warrants, to publicly prosecute them. A discrimination victim would then have two choices for presenting his or her human rights case. 

By the first option, he or she could use the "direct access" avenue Bill 107 provides, taking his or her case directly to the Human Rights Tribunal. By the second option, he or she could choose instead to take their case to the Human Rights Commission for a public investigation and public prosecution. The Commission would then investigate the case and decide if it should take the case to the Tribunal. This would partially restore the public-interest role that has been diminished in the Bill 107 human rights enforcement process; it would also provide a workable compromise, between the views of those who were critics of Bill 107 and those who were its supporters.

In proposing this, we reiterate our concerns about the way the Human Rights Commission discharged its responsibilities before Bill 107. It is necessary for the Commission to put in place effective procedures to ensure that it more quickly addresses each case, and is more willing to take cases to the Tribunal. In November, 2006, we made public a constructive blueprint for achieving this during the Bill 107 debates. We regret that the Government dismissed that blueprint out of hand. 

It is a cruel irony that shortly after Bill 107 was enacted, the Government and the Human Rights Commission adopted two of our blueprint's core planks, albeit only for a brief time. First, the Government gave the Human Rights Commission much-needed additional funding to help it undertake a last blitz to process its pre-Bill 107 backlog. 

Second, at the same time, the Human Rights Commission adopted revised practices to more expeditiously address and resolve cases in its backlog on an accelerated basis. These two measures, taken together, let the Commission resolve a very significant proportion of its backlog in a period of a few short months. This shows that the public enforcement model of the pre-Bill 107 Code is capable of working far more effectively than it had earlier worked, if the right funding and reformed case-processing strategies are tried. It is a cruel irony that this only occurred on the eve of the demise of the Human Rights Commission's core law enforcement mandate.
We asked the Human Rights Commission to provide us with details on how it revised its case-processing procedures to speed up its handling of that backlog during the Bill 107 transition period. We regret that the Commission declined to answer this request, taking the incorrect view that this is irrelevant to this Review's mandate. 

b) Added Need of People with Disabilities to have Access to the Human Rights Commission as a Public Law Enforcement Agency - Bill 107 Continues to Contravene McGuinty Government Promise on Effective Enforcement of the Accessibility for Ontarians with Disabilities Act 

The problems with the implementation of Bill 107 affect all discrimination victims. They take on an added significance for Ontarians with disabilities.

The past three and a half years' experience with Bill 107 has not derogated from the McGuinty Government's ongoing breach of its commitment to ensure that the promised Accessibility for Ontarians with Disabilities Act would be effectively enforced. We described this concern to the Legislature's Standing Committee on Government Agencies in our February 6, 2009 brief as follows:

"f) Has the McGuinty Government honoured its understanding with the disability community on the disabilities act?

Beyond the foregoing, Bill 107 remains a fundamental breach of the McGuinty Government's understanding reached with representatives of Ontario's disability community, during the development and passage of the Accessibility for Ontarians with Disabilities Act, 2005.

In the 2003 election, Premier McGuinty promised a new Disability Act with effective enforcement. After that election, the disability community consulted with the Government as the Accessibility for Ontarians with Disabilities Act was being developed. In those discussions, it was very important that nothing be done that would weaken or take away rights that persons with disabilities enjoyed under the Human Rights Code.

Several disability groups called for the new Disability Act to establish a new, independent enforcement agency to enforce removal and prevention of barriers against persons with disabilities. The McGuinty Government said Ontarians with disabilities don't need a new independent enforcement agency, because Ontario already has the Human Rights Commission, with all its powers to receive, investigate and publicly prosecute human rights complaints.

In 2005, many in the disability community applauded the final Accessibility for Ontarians with Disabilities Act 2005 as a good total package, even though it didn't include everything the community wanted. After that, in 2006, the Government decided to seriously weaken the Human Rights Commission via Bill 107. That has undermined the Accessibility for Ontarians with Disabilities Act.

The disability community negotiated the AODA on the firm premise that persons with disabilities would retain full access to the Human Rights Commission's then-existing enforcement powers. The McGuinty Government never even hinted that they might turn around and strip from the Human Rights Commission its core mandate to investigate/prosecute individual discrimination cases, at any of their many Disability Act public forums, round-tables, bargaining sessions or public hearings between 2003 and 2005. It was understood throughout that the Disabilities Act would be a supplement to the Human Rights Code and Commission. All the AODA's provisions were designed on that firm foundation. For the Government to subsequently repeal that Commission mandate is to rip the foundation out from under the Accessibility for Ontarians with Disabilities Act, and the negotiations that led to it.

Over three years after the AODA was passed, its implementation has been too slow and too weak. More than ever, Ontarians with disabilities need a strong Human Rights Commission that publicly investigates and publicly prosecutes individual discrimination claims, where the applicant prefers access to a public human rights prosecution system."

These observations remain true in 2012. Despite the fact that the McGuinty Government has made some progress in implementing the AODA, it remains behind schedule for achieving full accessibility by 2025. It has not implemented all the recommendations that its own Independent Review, conducted by Charles Beer, proposed to get Ontario back on schedule for full accessibility by 2025. 

Since the AODA was passed in 2005, two accessibility standards have been enacted and are supposed to be enforceable. However, if a person believes that an organization has contravened one of those accessibility standards there is nowhere to go to lodge a complaint, and to try to get the law effectively enforced. Government officials have advised us that when they receive a letter from a member of the public complaining about a barrier, they are told to take the matter to the Human Rights Tribunal. Yet the whole purpose of the AODA was to provide effective enforcement so that persons with disabilities didn't have to litigate barriers under the Human Rights Code, one at a time. In the 2011 Ontario election, the McGuinty Government commendably re-affirmed its promise of effective enforcement of the AODA. 

In light of this, we need more than ever for a restoration of the option of taking a human rights complaint to the Human Rights Commission, to have it publicly investigate the case, and where appropriate, publicly prosecute it. In proposing this, it will be necessary for the Commission to restore its capacity to investigate and publicly prosecute cases that individuals choose to bring to it. The Commission also needs to be more willing to bring arguable cases forward to the Tribunal, if not settled. It can draw on its experience at more expeditiously handling cases during the transition from the old regime to the Bill 107 regime. 

We therefore recommend that:

13.
As an option or an alternative to an applicant investigating and presenting their own case at the Human Rights Tribunal, the Code should be amended to restore to human rights applicants/complainants the right (if they choose this route) to bring their application to the Human Rights Commission for a public investigation and, where evidence warrants, a public prosecution of the case. For example, an applicant might be given the option within a short specified time after an incident to request a Commission investigation, with the Commission to deliver an investigation report by a specified deadline e.g. within 90 days, and with the applicant thereafter to have the option of taking the case to the Commission for a consideration of a public prosecution of it, or taking their own case directly to the Tribunal through Bill 107's current regime. 

14. 
The Code should be amended to restore to the Commission its investigation powers to handle these individual cases.

15.
The Commission's funding should be restored to enable it to investigate and publicly prosecute cases that individual choose to bring to the Commission, as an alternative to investigating and prosecuting their own case at the Tribunal.

16. 
The Code should be amended to provide that if the Legislature restores to the Human Rights Commission the power to investigate and publicly prosecute a human rights case that an individual chooses to bring to the Commission, the Commission should take the case to the Human Rights Tribunal for a hearing, with the Commission having carriage of the case, if the Commission's investigation doesn't show that the applicant's case is false.

7.
HUMAN RIGHTS COMMISSION FAILED TO MAKE EFFECTIVE USE OF ITS POWER TO LAUNCH ITS OWN HUMAN RIGHTS APPLICATIONS

We are deeply concerned about the fact that the Human Rights Commission has not made effective and substantial use of the power under Bill 107 to launch its own applications before the Human Rights Tribunal.
 As discussed elsewhere in this brief, during the 2006 debates over Bill 107 the Government and Bill 107's proponents emphasised that under Bill 107's new regime for enforcing human rights in Ontario, there would be two parallel streams of cases going to the Human Rights Tribunal: first, individual complaints would be brought to the Tribunal by the Human Rights Legal Support Centre; second, systemic cases would be brought to the Tribunal by the Human Rights Commission by means of the Commission's power to file its own public-interest applications. 

In 2006, then Attorney General Michael Bryant, Bill 107's sponsor, promised: 

"The Human Rights Code Amendment Act, 2006, if passed, would strengthen Ontario's human rights commission. Complaints of discrimination would be filed directly with an enhanced Human Rights Tribunal of Ontario. It would improve access to justice for those who have faced discrimination and increase protection for the vulnerable. Under this legislation, the human rights commission, headed by Barbara Hall, would become an even stronger champion of human rights. The newly enhanced commission would be a proactive body focused on public education, promotion, research, and analysis to prevent discrimination.

The commission would still have a critical role in the resolution of complaints. It would have the ability to intervene in or initiate complaints on systemic issues affecting the public interest before the tribunal. In this way, the commission's time-honoured roles of identifying systemic issues and bringing those issues before the tribunal would not only be maintained but enhanced."

This pledge is especially important since the AODA Alliance and many others were concerned that Bill 107 gutted the OHRC, and rendered it largely powerless or irrelevant. Bill 107's proponents and the McGuinty Government emphasised that Bill 107 would be very different from British Columbia because Ontario's Human Rights Commission would not be eliminated or weakened. 

Shortly after Bill 107 was passed, and over a year before it went into operation, we wrote to the Human Rights Commission's chief Commissioner, Barbara Hall. We urged the Commission to devote the majority of its resources and efforts, after Bill 107 is in effect, to using its remaining power to litigate human rights issues. In our March 12, 2007 letter to her, we stated:

"2.
The Human Rights Commission's New Role under Bill 107

Even in advance of the public consultation process that we request, we would like to take this opportunity to offer some preliminary input to the Human Rights Commission as it begins planning for its work under Bill 107. Under Bill 107, the Human Rights Commission will basically have two roles: 

(1) Investigating and litigating selected human rights cases, by launching its own public interest cases and by intervening in cases that individuals bring before the Human Rights Tribunal, and 

(2) Public education and advocacy.

When Bill 107 comes into effect, we urge the Human Rights Commission to devote the vast preponderance of its time, efforts and resources to investigating and litigating cases. While public education can help the cause of human rights, we believe that it has only quite limited effectiveness. It should play only a limited part in the Commission's work. 

Television advertisements, speeches at conferences by Human Rights Commission officials, and Human Rights Commission websites and leaflets will not make a substantial dent in the many barriers to equality confronting those who are victims of human rights violations. What public education that the Commission will undertake will be far more effective if the Commission backs these efforts with a strong, comprehensive campaign to bring cases before the Human Rights Tribunal, and to intervene where possible in cases that others bring before the Tribunal. 

The Ontario Government and those who advocated for Bill 107 contended that when the Human Rights Commission is "freed up" by Bill 107 from having to investigate all human rights cases, it will be able to devote substantially more resources and efforts at launching public interest cases. The Government brought in several amendments to the bill shortly before it was passed, to enable the Commission to do this more effectively than would have been possible under the bill as originally drafted. 

We believe that to make best use of these powers, and to be most effective at combating discrimination, the Commission should retain and expand its capacity to effectively investigate and litigate human rights violations. The Commission should undertake as many "inquiries" (i.e. investigations) as possible. It should be prepared to intervene in as many individual cases before the Tribunal as possible, including at the pre-hearing mediation stage (where the Commission can spearhead efforts at negotiating public interest remedies)."

In fact, since Bill 107 went into effect on June 30, 2008, the Human Rights Commission has made extremely sparse use of its remaining power to launch its own human rights applications. In its January 17, 2012 disclosure to us the Commission answered our inquiry on this topic as follows:

"7.
How many Commission-initiated applications has the Commission launched under Bill 107 since June 30, 2008? We would welcome this information on a per-year basis and as a total for the full period since Bill 107 went into effect. We would also appreciate a summary of the topic or issue each addressed, the ground of discrimination alleged, the respondent or respondents named, the year launched and the status of the case now (i.e. resolved under mediation, at a hearing or under an application for judicial review in court).

The OHRC launched 3 applications in July 2009, under section 35 of the Code, dealing with discrimination in public transportation services because of disability against Hamilton, Sudbury and Thunder Bay transit providers. These applications have settled."

We are familiar with these applications. Before the Commission launched these applications, speaking for himself and not the AODA Alliance, David Lepofsky, supported by the Alliance for Equality of Blind Canadians and CNIB, pressed Chief Commissioner Barbara Hall for the Commission to launch its own applications against any Ontario public transit authority that was defying the Human Rights Tribunal's 2007 ruling in Lepofsky v. TTC #2. That ruling required TTC to promptly have its bus drivers audibly announce all bus stops for the benefit of passengers with vision loss. The Commission's own surveys had revealed that several Ontario transit systems either weren't committing to act promptly to implement route stop announcements, or were not keeping their commitments to the Commission about doing so. 

In these dealings David Lepofsky found the Commission far too reluctant to launch Commission-initiated proceedings in this context. Chief Commissioner Hall indicated to him a strong preference to use all avenues short of the public-interest application process and a real reluctance to use the Commission's power to initiate its own complaints. That reluctance is obvious from the fact that the Commission has made such sparse use of that power.

The Human Rights Commission only announced a settlement of the three Commission-initiated public transit stop announcement cases on September 29, 2011.
 By the time that settlement had been reached, the Integrated Accessibility Regulation enacted on June 3, 2011 under the Accessibility for Ontarians with Disabilities Act already required all Ontario transit authorities to audibly announce all route stops starting on July 1, 2011 (almost three months before this settlement). Moreover, the three transit authorities that the Commission had taken on here, Hamilton's, Thunder Bay's, and Greater Sudbury's, had in effect taken four years to provide the service to passengers with vision loss that the Human Rights Tribunal had demanded of TTC four years earlier, and that TTC managed to get on line within weeks of that order. Put another way, several Ontario public transit authorities were able to flout the 2007 ruling of the Human Rights Tribunal for up to four years. 

Exacerbating this problem, to our knowledge the Human Rights Commission has not publicized any fair, open, accountable and public process for members of the public, including community organisations, to approach the Commission, to ask that the Commission launch a systemic public interest case. We proposed the need for this to the Commission's Chief Commissioner, Barbara Hall some five years ago. In our March 12, 2007 letter to her, we stated, with reference to the Commission's power to launch its own applications: 

"To enable the commission to fulfill this role, we also recommend that the Commission develop a prompt, fair, accessible, user-friendly process, for members of the public to bring to the Commission's attention public interest issues for possible investigation and litigation via Commission-initiated complaints. There should also be in place a smooth, accessible process for those who bring their own cases before the Tribunal, to ask the Commission to intervene in their case, both during formal Tribunal proceedings, and during pre-hearing mediation processes before the Tribunal." 

We asked the Commission about this issue in our November 14, 2011 request for information. Its response does not delineate the specifics of any process for seeking a Commission-initiated application to the Tribunal. Its January 17, 2012 response to our request for information includes:

"11.
What procedure does the Commission have for members of the public to ask the Commission to institute a Commission-initiated complaint or application under Bill 107, or to request an inquiry by the Commission, or to intervene in an individual's application at the Tribunal? What has the Commission done to publicize this process? How many requests has the Commission received for the Commission to launch any of these procedures, but where the Commission has declined to do so?

The OHRC receives various requests from individuals and organizations to address issues respecting the Code. While we engage in as wide a range of reviews and inquiries as resources allow, we cannot fulfill all the requests we receive. General criteria on which issues should receive our 

attention can be found here: http://www.ohrc.on.ca/en/commission/mission/business?page=business-Strategi.html#Heading472 as part of the OHRC Business Plan.

In any situation the OHRC works first to seek non-confrontational solutions such as those developed with various public sector partners: Toronto and Windsor Police Services, Ministry of Education, Ministry of Municipal Affairs & Housing and others. If such solutions are not available a Public Interest Inquiry could determine that a Commission-initiated application was appropriate. However, in recent years, we have found that most institutions we approach are willing to work cooperatively to identify and eliminate discriminatory practices and processes.

Regarding Interventions: we get requests from HRLSC, from the HRTO and from individuals. We do not track requests – only interventions."

It is also important for the Commission to have all the powers it needs to properly investigate a Commission-initiated case. It had those powers under the old Code. They were reduced by Bill 107. Moreover, the Commission eliminated most if not all of its investigation staff after Bill 107 was passed, thereby hobbling its ability to effectively investigate Commission-initiated cases.

As noted earlier, the McGuinty Government promised in 2006 that Bill 107 would strengthen the Commission, including in the area of Commission-initiated complaints. In fact, before Bill 107, the Commission already had power to initiate its own applications or human rights complaints. However it also had more power before Bill 107 than it does now to get remedies for acts of discrimination. Under the pre-Bill 107 Code, the Commission could seek any remedy an individual could seek. Under Bill 107, the Commission can only seek remedies for future conduct. It cannot seek recompense for discrimination victims for past wrongs they have suffered.
 In sharp contrast, the Tribunal can grant a wider array of remedies if the application is brought by anyone other than the Commission.
 

We consider this to be a fundamentally important issue for this Review. In our January 9, 2012 letter to this Review, we voiced our serious concern that the Review's Consultation Paper does not properly focus on this issue.
 We were happy to learn from this Review's February 10, 2012 letter to us that it will focus on this part of the Commission's work.
  

We therefore recommend that:

17.
The Code and the policies and practices of the Human Rights Commission should be amended, to ensure that the Commission devotes a clear majority of its resources towards litigating public interest and systemic discrimination cases, and to ensure that the Commission brings a substantial number of public-interest systemic discrimination applications each year, supported by proper investigations. For example, the Code should be amended to declare that the primary function of the Commission is to bring Commission-initiated applications. 

18.
The Code and the Human Rights Commission's policies and practices should be amended to ensure that the Commission has an open, accountable and accessible process by which individuals and community organisations can ask the Commission to initiate a public-interest application. The Commission should be required to consider any such request, and to answer it within a designated time. 

19.
The Code should be amended to restore the Human Rights Commission's pre-Bill 107 investigation powers for investigating Commission-initiated applications.

20.
Section 45.3 of the Code should be amended to restore to the pre-Bill 107 state, the full range of remedies that the Human Rights Commission can obtain from the Tribunal when the Commission initiates its own application. 

21. In recruiting new commissioners and the next Chief Commissioner of the Ontario Human Rights Commission, the Government should give priority to finding candidates who are committed to using the Commission's power to launch its own applications, and to intervening in individual human rights applications at the Human Rights Tribunal in accordance with these recommendations. 
8.
SUBSTANTIALLY EXPAND NUMBER OF HUMAN RIGHTS COMMISSION INTERVENTIONS IN INDIVIDUAL HUMAN RIGHTS APPLICATIONS, AND GIVE THE HUMAN RIGHTS COMMISSION A RIGHT TO INTERVENE IN A TRIBUNAL CASE AS A FULL PARTY TO THE APPLICATION, TO SEEK REMEDIES, AND TO SEEK JUDICIAL REVIEW 

When Bill 107 took the Human Rights Commission out of the business of having carriage of all human rights cases that go to the Human Rights Tribunal for a hearing on the merits, the public lost something very important. It lost the benefit of having a consistent, knowledgeable and vigilant public human rights agency routinely before the Tribunal to help ensure that the human rights case law evolves in a positive direction. When the Human Rights Commission is before the Tribunal in each case, it can help on an ongoing basis shape the evolution of the law on discrimination. It can be alert to situations where a respondent might argue to take the law in a retrograde direction. The same goes for human rights cases that are taken up to the courts from the Human Rights Tribunal.

Under Bill 107, some applicants are represented at a Tribunal by the Human Rights Legal Support Centre. That Centre is in a position to help fill this void, but only in part. It is significantly hampered in two ways. First, as elsewhere documented in this brief, the Human Rights Legal Support Centre does not represent all or even most applicants at human rights hearings. Second, even when the Centre does represent an applicant, it is there as the applicant's lawyer, taking instructions from the applicant. In sharp contrast, under the old system, the Human Rights Commission was present at the Tribunal hearing as a party in its own right, separate and apart from the complainant. The Commission, unlike the Human Rights Legal Support Centre, could argue an approach to the law that might differ from the desires or perspectives of the complainant.

In those human rights cases under the new regime where the Centre is not acting for the applicant, there is no assurance that the Tribunal will hear from an informed voice promoting the kind of consistent perspective on the evolution of human rights law that the Commission used to be able to present. Many applicants are unrepresented. Of those who hire their own lawyer, there is no assurance that that lawyer will have the same expertise, knowledge of recent and long term case law developments or sense of long term objective that the Commission counsel had under the old system.

The only way that Bill 107 attempts to redress this is by letting the Human Rights Commission apply to intervene in individual human rights applications before the Human Rights Tribunal. However, the Commission has done so in a small fraction of the cases before the Tribunal. As such, its voice has not been heard far too often, when it is needed.

Moreover, under Bill 107, the Human Rights Commission can only intervene in a Tribunal proceeding brought by an individual applicant, as a full party with all the rights of a full party to fully participate in the case, if the individual applicant consents. Otherwise the Human Rights Commission can intervene in the case only on the conditions that the Tribunal wishes.

In other words, if the individual applicant does not consent to the Commission intervening in the case, the Tribunal can impose restrictions on how much the Commission can take part in the case. These conditions can be restrictive, If the Tribunal wishes.
 This excessively curtails the public interest voice at tribunal hearings. As addressed elsewhere in this brief, the Human Rights Legal Support Centre is neither empowered to nor qualified to represent the public interest, apart from the interests of those clients it chooses to represent.

We therefore recommend that:

22.
The Human Rights Commission should intervene in far more hearings of the Human Rights Tribunal, to ensure that the Tribunal regularly hears from a consistent, informed expert voice on the development of human rights legal principles.

23.
The Code should be amended to give the Human Rights Commission the right to intervene in any Tribunal proceeding as a full party, at any stage, to take full part in the proceeding, including calling evidence, making full argument on any issue, and seeking public interest remedies, and giving the Commission the a right to apply to court for judicial review of the Tribunal decision. 

9.
COMMISSION INSUFFICIENTLY USES CODE'S POWER TO CONDUCT FORMAL PUBLIC INQUIRIES
We encourage this Review to investigate how effectively the Human Rights Commission has used its powers under the Code to launch public inquiries. It is our view that the Commission has made too limited use of this power. 

During the Bill 107 debates in 2006, a recurring issue was the concern that the Human Rights Commission was being eviscerated. In response, the McGuinty Government pointed in part to the fact that Bill 107 gave the Commission the power to launch its own inquiries into human rights issues, and to compel evidence as part of its inquiry process. The Government expanded this inquiry power during public hearings on Bill 107, saying it was responding to criticisms that the Commission would have too little power left to it under Bill 107. 

In preparation for this brief, we wanted to document how much the Human Rights Commission used these public inquiry powers. In our November 14, 2011 letter to the Human Rights Commission we asked for details on how the Commission has used this power. 

The Commission's January 17, 2012 response listed a number of areas where its Public Interest Inquiries branch has been doing work. However, it did not provide any details about that work, and did not say if it had used any of the Commission's investigative powers. 

Therefore, on January 23, 2012, we wrote the Commission for more specifics. The Commission responded that in virtually every case, information has been voluntarily disclosed to it, and that it felt it had not been necessary to use its investigative powers to compel access to information it sought. It also does not clarify how many formal inquiries it has launched under the Code, saying vaguely: "The OHRC uses various levels of inquiry to meet the needs of particular circumstances." 

From what the Commission has disclosed to us, it appears that it in effect has picked a topic area for attention, asked for some information, and gotten virtually all the information it asked for through voluntary disclosures. Of course, informal voluntary explorations of a topic and voluntary disclosure of information to the Commission are commendable. We don't suggest that everything needs to be coercive. 

However, Ontario has a wide range of serious systemic discrimination issues for which formal public inquiries, including the deployment of full investigative powers, could be helpful. These include issues of concern to persons with disabilities, as well as issues of interest to other equality-seeking groups. It appears that the Commission's approach to its public inquiries powers parallels its tepid approach to Commission-initiated human rights applications to the Human Rights Tribunal. This falls well short of what the Government committed when it brought Bill 107 forward. It makes the amendments to the Commission's investigative powers, heralded as important breakthroughs in November 2006 by the Government and Bill 107's supporters, seem to be mere window-dressing.

We therefore recommend that:

24.
The Human Rights Commission should make substantially greater use of its power to launch inquiries under the Code, including its power to compel access to evidence.
25.
The Human Rights Commission should establish an open, accountable process for soliciting and obtaining input from the public on what areas of systemic discrimination merit the Human Rights Commission's active pursuit via its power to undertake formal inquiries.
10.
HUMAN RIGHTS COMMISSION SHOULD BE REQUIRED TO MONITOR TRIBUNAL ORDERS AND SETTLEMENTS

Under the pre-Bill 107 regime the Human Rights Commission's mandate included monitoring settlement agreements and Tribunal orders under the Code for compliance. It also included taking steps to enforce those Tribunal orders and settlement agreements, if a respondent violated their terms.

Under the new regime under Bill 107, no public human rights organization has that broad mandate. The Commission might only get involved if the order or settlement results from a Commission-initiated application which, as this brief documents, is extremely rare. The Human Rights Legal Support Centre only appears to get involved in this activity in a minority of Tribunal rulings. 

The Centre's January 9, 2012 disclosure to us included:

"Enforcement of Tribunal Orders

The Centre assists successful applicants in enforcing decisions of the Tribunal, including monetary awards and public interest remedies. Enforcement procedures are only necessary of course if the losing respondent does not comply with the order of the Tribunal to pay money or to take steps to address non-compliance. 

At the enforcement stage, the Centre acts for individuals who we have represented at hearing and will initiate enforcement proceedings on behalf of applicants who self-represented or had other representation at the Tribunal. 

In our first year of operation, the Centre had only a small number of enforcement files as few final orders had been issued by the Tribunal. In the period from June 30, 2010 to June 30, 2012, the Centre acted to enforce orders of the Tribunal in 67 cases where a respondent had failed to comply with a Tribunal order. The Centre collected $399,488 on behalf of applicants in this two (2) year period. We are currently taking legal steps to enforce outstanding Tribunal orders in the total amount of $452,678. 

The Centre has also provided legal services at the enforcement stage to complainants whose cases were referred for a Tribunal hearing by the Commission under the previous human rights regime. Under the Code, this is the only circumstances in which the Centre’s mandate includes providing legal support to complainants under the pre-reform system."

While we disagree with the Centre's view of its restricted mandate regarding representing clients with pre-Bill 107 cases, we nevertheless believe that in any event, the Centre's services are not sufficient to ensure that Tribunal orders and settlement agreements are enforced across the board.

We therefore recommend that:

26.
The Code should be amended to:


a) allow an applicant to register a settlement agreement under the Code with the Human Rights Tribunal;


b) expand the mandate of the Human Rights Commission to include monitoring compliance with Tribunal orders and with settlements that are registered with the Tribunal, and to include enforcement of those orders or settlements where there is a breach of them.


c) give the Commission the investigative powers needed to serve that function. 

11.
HUMAN RIGHTS COMMISSION'S POLICY-MAKING FUNCTION IS DIMINISHED IN STATURE AFTER BILL 107 

As indicated earlier, in 2006 the Government and Bill 107's proponents claimed that the Human Rights Commission would be strengthened, not weakened by Bill 107.
 Bill 107's proponents said that a key part of the Commission's power would be its authority to issue policies and policy statements on the requirements and meaning of the Human Rights Code. Many others, including the AODA Alliance, were concerned that those policy statements would have far too little impact if the Commission couldn't or didn't back them by a strong and effective power to enforce the Code through litigation. 

Under Bill 107, the Human Rights Commission has been active in making some new policy pronouncements with its diminished staff and resources. However, we are concerned that Bill 107 has largely taken the wind out of the Commission's sails. There is now little reason for an organization or individual to take the Commission's policy statements seriously. This is especially so if they don't want to take the action that the Commission's policies call for. 

For example, if the Ontario Government that enacted Bill 107 and appointed the Human Rights Commission's leadership doesn't itself feel that it must respect and follow the Commission's policy statements, there is no reason why any other organization in Ontario would feel any more compelled to do so. We have concrete, first-hand experience with a powerful and telling example of the McGuinty Government itself openly and deliberately ignoring the Human Rights Commission's policy statements on a major accessibility issue of concern to people with disabilities. This example is especially compelling because the McGuinty Government has for years said it would lead by example on the issue of accessibility for persons with disabilities. If the McGuinty Government's example, by which it leads, is to ignore policy positions of the Human Rights Commission, it can only expect that other public and private sector organizations in Ontario will do the same.

On February 1, 2011, the McGuinty Government released a draft Integrated Accessibility Regulation (IAR) under the Accessibility for Ontarians with Disabilities Act, for public comment. The draft IAR aimed at achieving barrier-free and accessible public transit services, employment and information and communication in Ontario.
 The draft IAR was the culmination of five years of difficult and tenacious advocacy by Ontarians with disabilities. 

Commendably, the Human Rights Commission promptly released an analysis of that draft regulation. It condemned the draft IAR as falling well short of the requirements of the Human Rights Code, and as raising human rights concerns. We were delighted that the Commission endorsed concerns that the AODA Alliance had raised with the Government.
 

For example, the draft IAR exempted from its public transit vehicle accessibility requirements, any public transit vehicles acquired before July 1, 2011. Thus, the draft IAR would let public transit authorities in Ontario, themselves government agencies, use public money up to July 1, 2011, to buy and deploy inaccessible public transit vehicles, to be used by the public for years to come. This proposed exemption would apply to a public transit authority even if it rushed out to buy inaccessible vehicles between February and July 2011, knowing that the IAR's new accessibility requirements would be in effect right after that period. This flew in the face of the Human Rights Code's accessibility requirements. 

We were delighted that the Human Rights Commission publicly supported our view that this exemption would contravene the Human Rights Code. It also manifested a clear disregard for a landmark Supreme Court of Canada ruling on the duty to ensure that new public transit vehicles, bought with taxpayer dollars, are accessible to people with disabilities.
 The Human Rights Commission also commendably wrote to Ontario municipalities and public transit providers to urge them not to act on this provision of the draft IAR.
 

On June 3, 2011, the McGuinty Government enacted its finalised Integrated Accessibility Regulation.
 On a number of key issues, the McGuinty Government ultimately ignored the policy position of its own Human Rights Commission. As one telling illustration of this, the McGuinty Government rejected the Human Rights Commission's position on the proposed blanket exemption for public transit vehicles purchased before July 1, 2011. 

We are deeply concerned that this will lead some in times of fiscal constraint to wonder whether it is worth spending public money on a human rights commission that has been effectively eviscerated both by Bill 107 and by the Government's disregard of it. It is, of course, worthwhile for the Human Rights Commission to make public statements on what the Human Rights Code requires, and to offer policy advice to organisations that wish to follow it. However, that may be the beginning, but should not be anywhere near the end of its role. Advocates for accessibility and rights for people with disabilities are well aware that public education, while helpful, tends to be ineffectual if not backed by effective enforcement, in the case of organisations that do not comply.

Bill 107 was supposed to fortify the Human Rights Commission's policy-pronouncement role by imposing on the Human Rights Tribunal a duty to consider policies of the Human Rights Commission when reaching decisions in individual cases. As a result of Bill 107, the Human Rights Code provides:

"Documents published by Commission


45.5 (1) In a proceeding under this Part, the Tribunal may consider policies approved by the Commission under section 30.


Same


(2) Despite subsection (1), the Tribunal shall consider a policy approved by the Commission under section 30 in a proceeding under this Part if a party to the proceeding or an intervenor requests that it do so."

There is no evidence showing that this tepid provision has made any actual difference in decisions of the Human Rights Tribunal. We asked the Human Rights Tribunal and the Human Rights Commission for information on whether or when the Tribunal has acted on Human Rights Commission policies. Neither the Tribunal
 nor the Commission
 even tracks information on this. 

We therefore recommend that:

27.
The Code should be amended to provide that 


a) in deciding a case, the Human Rights tribunal shall apply and follow policies published by the Human Rights Commission unless a party convinces the Tribunal that the Commission's policy is legally erroneous.


b) Where the Tribunal decides not to follow a policy of the Human Rights Commission it should be required to give reasons for that refusal.


c) The Human Rights Tribunal and Human Rights Commission should be required to track and annually report to the public on the instances when a party asks the Tribunal to adopt or follow a policy of the Commission, and whether and to what extent the Tribunal does so. 

12.
 STRENGTHENING AVAILABILITY OF PUBLIC-INTEREST REMEDIES

To effectively combat discrimination, it is not enough to provide monetary compensation and other personal remedies to victims of discrimination. It is important for the Human Rights Tribunal to also impose public-interest remedies wherever possible. These need to be aimed at effectively ensuring that organisations that have engaged in discriminatory practices in the past, do not engage in discriminatory practices in the future. These orders need to root out the cause of the discrimination, not just redress its past effects. Otherwise, the Human Rights Code operates as a mere Band-aid or palliative.

In this regard, we agree with the Human Rights Legal Support Centre where it stated:

"Ontario’s human rights system can only be considered effective if it can deliver public interest remedies that will provide protection to the broader community affected by discrimination, not just the few who are willing to start a legal action. This is tied to the capacity of the system to deal effectively with applications that raise issues of systemic discrimination."
 

Before Bill 107, the Human Rights Commission, in its role as the lead human rights public investigator and public prosecutor, was well-positioned to seek public-interest remedies both at hearings before the Human Rights Tribunal, and in negotiated settlements of human rights complaints. During the 2006 Bill 107 debates, the AODA Alliance and many others were concerned that once Bill 107 took the Human Rights Commission out of its lead role as public investigator and public prosecutor of human rights cases, this risked a decline in the number and effectiveness of public-interest remedies. 

The Human Rights Legal Support Centre does not represent the public or the public interest, and is not accountable to the public. In negotiating a settlement, its lawyers and paralegals is obliged to seek settlements that redress the needs of their clients, not the public. The same is true for private lawyers representing applicants at the Tribunal under Bill 107, as well as for unrepresented applicants who argue their own cases at the Tribunal. If any choose to also seek public interest remedies, as the Centre says it does, that is, of course commendable. However, these are still private parties, with no authority to speak for the public or the public interest. 

As a result of these concerns in the Bill 107 debate, the Government passed a very weak amendment to the bill. It simply lets the Tribunal consider public-interest remedies in cases it decides, even if no party seeks a public interest remedy.
 The Tribunal always had that power, before Bill 107. This provision standing alone is inadequate to fix this problem. It does not require the Tribunal to impose public interest remedies, or even to consider imposing them. 

Moreover, this provision only addresses the small proportion of cases that go to a full hearing on the merits. The clear majority of cases are settled by agreement. Of course, in voluntary settlements, the Tribunal does not make any order to which the parties do not agree. 

In preparation for this review, we sought information on the frequency of public interest remedies under Bill 107, so that the Human Rights Code Review could investigate this issue. We regret that the relevant human rights agencies cannot provide us, this Review, or the public, with objective data to assess the impact of Bill 107 on this issue. This is an issue that they knew about from the Bill 107 debates six years ago.

The Human Rights Tribunal said that it does not track how often it orders public interest remedies and has no access to settlement agreements for those cases which are settled by parties.
 In response to our inquiries on this issue, the Human Rights Legal Support Centre said in its initial January 9, 2012 response that it regularly secures public interest remedies.
 

We wanted to investigate the basis of the Centre's assertions, so we submitted follow-up questions to the Centre on January 23, 2012.
 The Human Rights Legal Support Centre sent a response to our inquiries on January 27, 2012: 

Even if the Centre's statements are all accepted on faith, this only reflects a minority of applications that go to the Tribunal. However, there are also serious concerns that arise from the foregoing. 

First, there is now no means for public accountability for the cases which the Centre settles. Under the old regime, we understand that the Human Rights Commission did not agree to confidentiality terms in settlement agreements. As such, the public could monitor how often public interest remedies were agreed to by settlement, and whether those remedies were sufficient. 

Now the public, including equality-seeking groups, must take the word of the Centre. Bill 107's proponents would never have agreed to simply take the word of the Human Rights Commission in important areas like this. With the Centre having now assumed the key role of the Human Rights Commission under the old system, the same should go for the Centre. This reinforces the recommendations elsewhere in this brief to expand the public accountability of the Human Rights Legal Support Centre. 

Second, by removing the Human Rights Commission from the resolution of cases before the Human Rights Tribunal, whether through negotiation or litigation (except in the rare cases where the Commission intervenes), Bill 107 has effectively diminished the potential for the interest public-interest remedies, being sought by a human rights agency mandated to represent the public interest. Under the new regime of Bill 107, the public interest is now spoken for solely by private parties, in the vast majority of cases. The Human Rights Commission has only intervened in some 73 of the thousands of Tribunal applications filed at the Tribunal since Bill 107 went into effect. As documented earlier, the Human Rights Legal Support Centre has confirmed that in seeking any public interest remedies, it represents and takes instructions solely from its private clients. 

It is vital that this Review obtain from the Tribunal and the Legal Support Centre, and make public, objective data on the extent to which public-interest remedies are being issued now as compared with the extent, rate and quality of public interest remedies before Bill 107 came into effect, whether through Tribunal orders at the end of hearings or through settlement agreements. This in turn would require the Legal Support Centre to make available to the public extensive details on public-interest remedies that are included in settlement agreements, rather than the Centre merely selecting a few to showcase. 

It is not enough to shift the burden of proof in this Review to community groups like the AODA Alliance, to show that the number and content of public-interest remedies have in fact reduced. Those who are in unique possession of data on the public-interest remedies included in settlements and orders should be required to make that information public (blacking out names where needed to protect confidentiality), to allow for effective public Review. Protection of the public interest should be subject to effective public scrutiny. This is especially important, since the very essence of Bill 107 is to diminish the public-interest role in the resolution of human rights cases, through removal of the Human Rights Commission.

We therefore recommend that:

28.
As part of the Review process, and well before the final Report is issued, this Review should obtain from the Human Rights Tribunal and Human Rights Legal Support Centre comprehensive data on the extent to which public-interest remedies are included in Tribunal orders and settlement agreements, as compared with the situation before Bill 107, to enable the public to make presentations to the Review about them.

29.
The Review should recommend amendments to the Human Rights Code to strengthen the imposition of public-interest remedies including:


a) a substantially expanded role of the Human Rights Commission as intervener at Tribunal hearings; and


b) restoration of the opportunity of human rights applicants to seek to have the Human Rights Commission investigate and publicly prosecute their case, as dealt with further below.

13.
ONTARIO GOVERNMENT HAS NOT ESTABLISHED THE ANTI-RACISM AND DISABILITY RIGHTS SECRETARIATS AT THE HUMAN RIGHTS COMMISSION THAT BILL 107 REQUIRES

Over five years after Bill 107 was passed, and over three-and-a-half years since it was proclaimed in force, the Ontario Government has still not established within the Human Rights Commission either an Anti-racism Secretariat or a Disability Rights Secretariat. Bill 107 required that these be established by June 30, 2008.
 

During the 2007 public debates over Bill 107, the Government made a clear commitment that under the new regime for enforcing human rights, to strengthen the Human Rights Commission's activities combating systemic discrimination, these two secretariats would be established. At the time, then Attorney General Michael Bryant said: 

"A new anti-racism secretariat and a new disability rights secretariat would be established within the human rights commission to ensure that Ontario and the Ontario Human Rights Commission entrench its long-standing commitment to addressing inequality in historically disadvantaged communities.”

In 2006, we and many others felt these Secretariats were mere window-dressing. This is because these two Secretariats were not given sufficient power to effectively combat systemic discrimination. That said, the Government's failure to even obey its own legislation, for such a protracted period, is entirely unjustified and inexcusable.

We wrote to the Human Rights Commission to find out why these statutorily required Secretariats still don't exist. The Commission responded that this is the Government's responsibility, not the Commission's. It provided no insight into the Government's failure to act, though it acknowledged that the Commission has discussed this topic with the Government. It would not reveal what the Government told it about the failure to establish these Secretariats. It also in effect acknowledged that the promised Secretariats, about which the Government made such glowing predictions in 2006, would not in any event make much of a difference in the Commission's work. In its January 17, 2012 disclosures to us, the Commission stated: 

"The absence of secretariats has not hampered the ability of the OHRC to pursue issues of disability and racism."

We are unaware of any Government statement, at any time since the enactment of Bill 107, that explains the Government's failure to take the straightforward step of appointing the persons to run the promised Disability Rights and Anti-Racism Secretariats. We also do not understand why the Human Rights Commission could not organise disability rights and anti-racism offices within its new organisation, even if they do not have the formal status that the required Orders-in-Council would provide.

We continue to share the concerns about the inadequate powers of the promised secretariats that we presented to the Ontario Legislature in our November 27, 2006 brief. We stated:

"SECRETARIAT

Sections 30 and 31 of Bill 107 establish a "Disability Rights Secretariat" and an "Anti-racism Secretariat." The Attorney General has presented these as new and innovative. Each of the Secretariats can have a maximum of six members. They are appointed by the Minister, on the Human Rights Chief Commissioner's advice. Bill 107 provides that this Secretariat's functions are all subject to the Chief Commissioner's direction. The new s. 31(4) of the Code, as re-written by Bill 107, would let the Secretariats do these things: Research, propose recommendations, design and perform public education and do whatever additional tasks the Chief Commissioner might assign, all aimed at addressing discrimination against persons with disabilities and racialized communities.

There are several serious problems with Bill 107's proposed Secretariats. First and foremost, the Secretariats' mandate is so narrow and weak as to be at best mere window-dressing.

Second, Bill 107 puts an arbitrary cap on the size of the Secretariats at six persons. To address the pervasive barriers and inequalities facing over 1.5 million Ontarians with disabilities and many, many people from racialized communities, six people for each Secretariat is extremely small. Any Secretariat of this sort must be substantially larger and better-resourced, if it is to be effective.

Third, as currently defined by Bill 107, these Secretariats are nothing new or innovative. Both branches within the Human Rights Commission have existed at various times in the past, under slightly different names. Under Bill 107 the only new thing is that these bodies are far weaker and have fewer powers than the offices which previously existed within the Human Rights Commission.

For example, in the 1980s, the Human Rights Commission had a Unit for the Handicapped. It was staffed by a team of investigators dedicated to deal exclusively with the most complex disability human rights complaints. They also helped other offices in the Commission to deal with their disability case load. In contrast, the new Disability Rights Secretariat will have no investigation powers.

Bill 107's creation of a Disability Rights Secretariat is yet another instance of a long term process of the re-creation of bodies that had previously existed under different names in the Ontario Government, to perform the same or similar role as Bill 107 assigns to the Disability Rights Secretariat.

For example, the Disability Rights Secretariat's public education role has been discharged in recent years in part by the Ontario Accessibility Advisory Council, created under the Ontarians with Disabilities Act, 2001 (ODA). An earlier version of that body had existed for some twenty years in the Ontario Government, but was abolished by the previous Government in 1995. Some six years later, that Government re-invented it under the Ontarians with Disabilities Act 2001. The McGuinty Government has now replaced the Accessibility Advisory Council with the new Accessibility Standards Advisory Council, created under the Accessibility for Ontarians with Disabilities Act 2005.

The research and public education roles of Bill 107's Disability Rights Secretariat is also within the core mandate of the Ontario Government's four-year-old Accessibility Directorate. That Government office was created under the ODA, 2001. The McGuinty Government expanded its mandate under the Accessibility for Ontarians with Disabilities Act 2005. That structure had been preceded by the Ontario Government's Secretariat for Disabled Persons, which had existed under various names in the 1980s and 1990s. It had earlier been a stand-alone office with its own minister at the cabinet table, mandated to speak at Cabinet for disability issues. It was reduced to a smaller office in the 1990s, and then subsumed within the Citizenship Ministry.

With this long history of Government re-organizing, re-naming, and re-shuffling of similar bodies over the past decades, it is hard to see its latest re-invention under the name "Disability Rights Secretariat" making a significant difference in the lives of Ontarians with disabilities.

Fourth, these Secretariats suffer from a total lack of independence from the Ontario Government. Bill 107 provides that the Secretariats members be appointed by the minister responsible for the Human Rights Code, currently the Attorney General. This appointment power is not subject to oversight by the Legislature or by Cabinet, and is not subject to the oversight procedures available 
for posts that are appointed by Cabinet."

In 2006, the Government did not effectively address our core concerns by materially strengthening the two Secretariats. 

At the February 15, 2012 Toronto public hearings of this Review, a presenter voiced an objection to the Government's failure to fulfil its obligation to establish these two Secretariats. The Review chair asked the presenter to comment on a possible concern that having these Secretariats may be objectionable, because they only deal with two of the equality-seeking groups that the Code covers. The presenter was asked to comment on the possible concern that to establish these Secretariats would create a hierarchy among equality-seeking groups.

We welcome this opportunity to respond to any such concerns that might be raised with this Review. Those concerns have no merit and should not influence this Review's recommendations.

First, as indicated earlier, the Ontario Government imposed on itself a legal duty to create these Secretariats. Taken together, these two Secretariats address the majority of human rights issues that are brought to the human rights system. Such concerns, if valid, should have led the Government either not to require them in Bill 107 or to amend Bill 107 to repeal the duty to establish them. It doesn't justify the Government's unilateral disregard of its own legislation.

Second, it is axiomatic that for the Human Rights Commission , or the Human Rights Legal Support Centre, or any other public bodies to create a special team or strategy to deal with specific human rights issues does not thereby create some sort of impermissible or unwarranted hierarchy of rights. If that were the case, Ontario would be wrong to have created a Pay Equity law which deals only with a form of sex discrimination. It would have been wrong to enact the Accessibility for Ontarians with Disabilities Act, which only deals with barriers facing persons with disabilities. 

Third, we are unaware of anyone actually voicing such an objection, now or during the Bill 107 debates. The Government has certainly never publicly offered this as an explanation for its failure to create these Secretariats. Indeed to our knowledge, the Government has never offered any public explanation for its failure to create these Secretariats. The Human Rights Commission has refused to disclose anything that the Government said to the Commission about its action or inaction on this issue.

We therefore recommend that:

30.
This Review should conclude that the Ontario Government is in contravention of the Human Rights Code by not having appointed the Disability Rights Secretariat and the Anti-racism Secretariat.

31.
The Ontario Government should immediately issue the necessary orders or directions to establish the Disability Rights and Anti-racism Secretariats at the Human Rights Commission as ss. 31.3 and 31.4 of the Code require.

32.
The Code should be amended to:


(a) expand the mandate of the Disability Rights Secretariat and Anti-Racism Secretariats to include the public investigation, conciliation and public prosecution of disability complaints under the Code, whether or not they are definable as systemic cases;


(b) confer on the Secretariats at least as much power to investigate, conciliate and prosecute cases as the Commission enjoyed under the Code before Bill 107;


c) provide that the members of the Secretariats shall be appointed by the same independent merit-based selection process as is proposed for appointment of Commissioners; and


d) require that the Secretariats be provided sufficient staffing and funding to fulfill their mandate. 

PART D - HUMAN RIGHTS TRIBUNAL OF ONTARIO

14.
UNFAIR TRIBUNAL RULES

We continue to have serious concerns about the fairness of the Tribunal's Rules of Procedure. We repeat here our submissions in our February 6, 2009 brief to the Legislature's Standing Committee on Government Agencies:

"12.
NEW TRIBUNAL RULES OF PROCEDURE THREATEN UNFAIR HEARINGS

In 2006, we warned the Government and public that Bill 107 gives the Human Rights Tribunal excessive powers to develop unfair rules of procedure. Specifically, Bill 107 gives the Human Rights Tribunal power to override the Statutory Powers Procedure Act.

For a hearing to be fair, the parties to the hearing must enjoy certain basic, inalienable rights. These rights have been time-honoured and time-tested. These include, for example:

A party can bring a lawyer to represent them.

A party can call relevant witnesses.

A party can cross-examine witnesses who testify for the other side.

A party is entitled to advanced specific notice of any charges of misconduct against them.

In Ontario, during hearings held by non-court Tribunals, these rights are specifically spelled out in the Statutory Powers Procedure Act (SPPA). These rules are summarized by the term "due process."

Under the old Human Rights Code before Bill 107, Human Rights Tribunal hearings had to obey the rules in the SPPA. In sharp contrast, Bill 107 gives the Tribunal arbitrary power to make rules of procedure for the Tribunal's hearings, which can override and disregard the SPPA. The right to a fair hearing should never be sacrificed for expediency's sake.

On May 8, 2006, during Second Reading debate on Bill 107, Attorney General Michael Bryant said that one of the goals of this bill's reform is to provide due process to those who appear before the Human Rights Tribunal. He stated:

"The purpose of a direct-access system, I have said before, is partly to address the delays and the inability of the commission to deal with systemic issues, but it is also partly to provide access to those, give that due process and give timely justice to those who appear before the Human Rights Tribunal."

In 2006, the McGuinty Government disregarded our call (a call which was echoed by many others) that the Human Rights Tribunal should not have the excessive power to disregard the SPPA. After Bill 107 was passed, we called on the Human Rights Tribunal not to use this arbitrary power. (See Appendix 3: Our brief to the Tribunal on its proposed Rules of Procedure; See also Appendix 6: David Lepofsky’s guest column in the May 8, 2008 Toronto Star.) A number of other community organizations endorsed our position.

Unfortunately, the Human Rights Tribunal rejected these recommendations. It enacted rules of procedure which flatly contradict the right to a fair hearing, guaranteed by the Statutory Powers Procedure Act. We strongly encourage the Standing Committee to vigorously inquire into the Tribunal's closed-door deliberations that led to the enactment of those unfair rules of procedure, and to the Tribunal’s disregarding community input that opposed such rules being enacted. We also recommend that the Standing Committee thoroughly investigate how the Tribunal is using this power.

We here bring to the Standing Committee’s attention one Tribunal ruling, under those new Rules of Procedure. It exemplifies the risk of unfairness, when a Tribunal is empowered to disregard the basic requirements of the Statutory Powers Procedure Act. In Persaud v. Toronto District School Board, 2008 HRTO 25, Interim Tribunal Decision May 1, 2008 by Tribunal Vice-Chair Mark Hart, the Tribunal took the extraordinary step, before the hearing had even begun, to dictate to the parties how much time each witness could testify, in chief or in cross-examination. The Tribunal ruled in material part:

“[33] With regard to the parties’ request for 62.5 hearing days, and with all due respect, the estimated length of hearing seems wholly out of proportion to the matters at issue and the scope and extent of evidence that is reasonably required to determine this matter. Bearing in mind the need to fairly and justly, yet also expeditiously, determine this matter what follows below is my estimate of the time which should be required to complete an effective examination-in-chief and cross-examination of the proposed witnesses, which includes the three former personal respondents to the reprisal complaint. These time estimates will not be applied rigidly but, in my view, they are both fair and reasonable. Where further time is requested, I will want to be satisfied that effective use has already been made of the time allotted, what areas of examination remain to be covered and why those areas are relevant to the determination of this matter. I have not included time estimates for any potential expert witnesses, as no determination has yet been made as to whether expert evidence is necessary in this case; and a process was set out on the pre-hearing conference call to make this determination.





Examination-in-chief

Cross-Examination

Commission witnesses
 


Andrew Persaud


1 day



1 day

Raymond Persaud


½ day



½ day

Pat Persaud



½ day



½ day

Natasha Persaud


½ hour



½ hour

Elis Boci



1 hour



1 hour

Arlind Qatapi



1 hour



1 hour

David Bartfai



1 hour



1 hour

Respondent's witnesses
 


Suzana Greenaway


1 day



1 day

Paul Corner



½ hour



½ hour

Roy Evely



½ hour



½ hour

Hartley Rosen



½ hour 


½ hour

Anthony Masciello


½ hour



½ hour

Heidi Gollert



½ hour



½ hour

Jan Stewart



1½ hours


1½ hours

Sonja Weber 



½ hour



½ hour

Anna Serykh



1 hour



1 hour

Chris Nokes



1 hour



1 hour

Andrew Robinson


1 hour



1 hour

Peter Donaldson


1 hour



1 hour

Harold Wright



1 hour



1 hour

Roberta Bergman


1 hour



1 hour

Renata Gonsalves


1 hour



1 hour

Note: The time estimates for the examinations-in-chief of the Commission’s witnesses include examination by both the Commission and the complainant, as do the time estimates for cross-examination of the respondents’ witnesses.

[34] With regard to the remaining witnesses on the lists submitted by the parties, if any party still wishes to call any of these witnesses to give evidence at the hearing, I will want to know who these individuals are and what relevant evidence they have to contribute to this proceeding. In addition, if a party takes issue with the time estimates for the examination of any of the witnesses, the party may provide submissions seeking a modification of the time for examination or cross-examination together with their witness summaries in advance of the hearing.

ORDER

[35] For all of the foregoing reasons, the Tribunal makes the following Order:

…d) by the time the parties are required to serve and file their witness summaries in advance of the hearing, the parties shall serve and file any submissions:

i) regarding why a longer or shorter time for examination or cross-examination may be required for any witness listed on the time estimates set out in paragraph 33 of this decision; and

ii) regarding to any other witnesses any party wishes to call to give evidence, who this witness is, what relevant evidence they have to contribute to this proceeding, how long their evidence is expected to take, and why it is necessary to call their evidence.”

We have no involvement in the specific case in which that Tribunal ruling was made. We express no views on the specifics of that human rights case. However, we point to this ruling as illustrating our concerns with the Tribunal’s Rules of Procedure.

a) We question how the Tribunal can know in advance how long a witness needs to testify in chief to give their core evidence. The Tribunal has not interviewed the witness, is not conducting the case for the discrimination victim or respondent, and doesn't know all the information that a party to the proceeding nose in order to formulate these assessments.

b) The Tribunal would know even less about how much time would be needed for cross-examination. This difficult part of the trial process is an art, not a science. It is quite often very unpredictable. The cross examiner usually has not had the opportunity to interview the witness, since the witness is being called by the opposing party. Cross examiners must change and adapt their strategies in the middle of cross-examination on a moment's notice, often without being able to predict this in advance.

c) In this ruling, the same amount of time is given for examination in chief as was given for cross-examination of each witness. Yet quite often, a witness's evidence in chief can be shorter than in cross-examination. At times, it can be the reverse. This is a very fluid process. It changes as the trial unfolds.

d) This is made even more complicated where, as here, the allocated times must be shared by different parties. If the Tribunal gives the human rights commission and the complainant a total of one hour for examining a witness, which they must share, that places these two parties in the difficult position of potentially having to wrestle over that limited time. The examination in chief might not unfold as expected. Witnesses often testify differently in chief from what was expected when the witness was being prepared for testimony by the party calling them.

e) The Tribunal may have been trying to accommodate these concerns by leaving it open to the parties to ask for an extension of the time allocated to them. However, the ruling requires a party seeking an extension, to first show that they made effective use of the time allocated to them, before they can get an extension. Yet by this approach, the party questioning the witness will not know whether they will get an extension until they have used all or most of the time allocated to them. This places them in a hopeless Catch-22. They won’t know if they will get that extension until it is too late.

Under the SPPA, the Tribunal has the power to stop questioning of a witness that is irrelevant or unduly repetitious. This should be sufficient to prevent the kinds of problems that the Tribunal seems to be trying to address, without sacrificing the hearing’s fundamental fairness."

It is essential for the Human Rights Code Review to investigate how the Tribunal has used its power to override the SPPA. Has it needed that power? If it has not made much use of it, then this would help show that this power was unnecessary. If it has made extensive use of it, it will be important to determine what impact this had on the actual fairness and perceived fairness of the proceedings.

To assist with this inquiry, we asked the Tribunal in our November 14, 2011 letter to it to let us know how often it had exercised this power in a narrow, focused and specific context.
 The Tribunal's December 9, 2011 response does not provide a direct answer to this clear question. It states:

"20. In how many cases and what percentage of cases where a hearing on the merits has been held has the Tribunal exercised it power to

a) refuse to allow a party to call a witness even though their evidence is relevant and not excluded by any rules of evidence.

b) ordered or restricted in any way or to any degree in advance how much time a witness may testify.


Neither the Human Rights Code nor the common law principles of procedural fairness permit the HRTO to exclude evidence that is relevant and necessary to the determination of a matter before it. Like the courts, the HRTO may make procedural orders to ensure proceedings are fair, accessible and proportionate, and are resolved in a timely way. This may include orders regarding the number of witnesses, the evidence they will present, and the order in which the evidence is introduced. In managing proceedings, the HRTO will generally seek consensus of the parties or will hear submissions before making such orders.


Like the courts, including the Court of Appeal and the Supreme Court of Canada, the HRTO may assign time limits for submissions."

The Tribunal's initial failure to directly answer our question was, with respect, unwarranted. The Tribunal had for a long time been well-aware of the controversy surrounding its new power to override the SPPA, and the specifics of the question we asked of it. It was involved in high-level discussions with the McGuinty Government during the Bill 107 debates. Speaking in general terms, it publicly voiced its support for Tribunal powers in the nature of the controversial new powers that the McGuinty Government gave it in Bill 107 to override the SPPA. 

Clearly, the specific order to which we referred in our question to the Tribunal, and in our February 6, 2009 brief to the Legislature, would not have been permissible before Bill 107. Moreover, the Tribunal would presumably know the stark difference between setting time limits for oral submissions (which Tribunals and courts can do) and dictating in advance how long a witness may testify in chief or cross (which is per se improper for a trial court or tribunal to do, unless they have the parties' consent or a statutory exemption from the SPPA.)

On January 23, 2012, we wrote the Tribunal to reiterate our request for an answer.
 In its February 1, 2012 response to it, the Tribunal wrote: "To our knowledge, there are no circumstances in which the Tribunal has overridden the Statutory Powers Procedure Act."

The burden should be on the Tribunal and others who support the power to override the SPPA to show after three years both that it has been fairly used, and that it is necessary to enable the Tribunal to properly administer justice in the human rights context. We believe that in the case example in our February 6, 2009 brief to the Legislature's Standing Committee on government Agencies, quoted above, the Tribunal did override the S.P.P.A. However, if the Tribunal, after over three and a half years under Bill 107, is now of the view that it has never overridden the S.P.P.A, this is very powerful proof that it is unnecessary for the Human Rights Code to give the Tribunal the power to override the S.P.P.A. 

There has been public debate in recent years from various perspectives about the fairness of the Human Rights Tribunal. To repeal the Code's provision that lets the Tribunal override the S.P.P.A. could only help improve public confidence in the Tribunal. There is no need to retain that exceptional power in the Code. There is benefit to eliminating it.

We therefore recommend that:

33.
The Code should be amended to repeal the Human Rights Tribunal's power to override the Statutory Powers Procedure Act. 

15.
TRIBUNAL APPLICATION FORM PRESENTS DISABILITY BARRIERS
We have received reports that some blind people found the Tribunal's on-line forms for filling out an application to the Human Rights Tribunal quite difficult to fill out with their adaptive technologies. We understand that from the outset, the Tribunal was aware of the need to ensure that these on-line forms are fully accessible to persons with disabilities, and that the Tribunal took some steps to try to ensure that they were. Nevertheless, these problems have come to our attention. 

While preparing this brief, we alerted the Tribunal to our concerns. We appreciate very much that the Tribunal agreed to look into this issue.

We therefore recommend that:

34.
The Human Rights Tribunal should take immediate steps to make fully accessible its on-line application forms, and generally to ensure that all of its web materials are fully accessible to persons with disabilities including those who use adaptive technology to navigate on the internet. For example, the Tribunal should:


a) retain a qualified independent outside consultant with expertise in information technology accessibility to audit the Tribunal's website including its on-line forms;


b) make public any report and recommendations received; 


c) promptly implement any corrective measures that are proposed; and 


d) have a group of independent individuals with disabilities who use adaptive technology test out the Tribunal's website, including its on-line forms, once any recommended corrective actions are taken. 

16.
TRIBUNAL GATEKEEPING ROLE SHOULD BE MORE ACCOUNTABLE AND TRANSPARENT

As addressed earlier in this brief, those who advocated for Bill 107 claimed that it was bad for there to be a gatekeeper in the human rights system, and urged that the gatekeeper role be removed. The McGuinty Government claimed that Bill 107 would achieve this.

As also indicated earlier, the AODA Alliance and many others responded that Bill 107 was not eliminating the gatekeeping role; it was simply shifting it to the Human Rights Legal Support Centre and the Human Rights Tribunal. Elsewhere in this brief, we explain how the Human Rights Legal Support Centre has become a new gatekeeper. 

We here emphasize that the Tribunal has, as we predicted, also become a gatekeeper. It renders rulings dismissing cases before they get a full hearing on the merits.

This gatekeeping role is addressed in part under the rules of procedure that the Tribunal made, including its Rule 19A. That rule lets the Tribunal dismiss an application without a full hearing on the merits if the Tribunal decides that it has no reasonable prospect of success.
 

It should be the Legislature alone, and not the Tribunal that decides whether or not that gatekeeping is the Tribunal's duty, and what standard for gatekeeping should be applied. This is so even if the Legislature were to decide that the gatekeeping test should be the same as that which the Tribunal has adopted. The Legislature is democratically accountable. The Tribunal is neither elected nor democratically accountable. 

We therefore recommend that:

35.
The Code should be amended to provide that only the Code itself, and not the Human Rights Tribunal's rules, can govern and set the test for any "gatekeeping" by the Tribunal, screening out cases before they are fully heard on the merits. 

17.
IMPOSE MANDATORY TIME LINES FOR TRIBUNAL DECISIONS

A key goal of Bill 107 was to speed up the human rights process in Ontario. One place where delays can hold up the process is when the Tribunal delays rendering a ruling. This can happen for interim rulings along the way, or final decisions at the end of a hearing.

We have asked the Tribunal for statistics on the average time for reaching decisions after a hearing. The Tribunal does not know the answer.
 It told us that it has a protocol on timeliness of decisions, and provided us with a copy of it. 

We therefore recommend that:

36.
The Code should be amended to: 


a) require that the Tribunal render any interim ruling within 60 days for any interim decision and 90 days for any final ruling;


b) where a member of the Tribunal does not comply with a time line for a decision, the chair of the Tribunal or the Chair of the Social Justice Tribunal should be immediately notified and required to take steps to ensure that the decision is rendered promptly; and 


c) until the delayed decision is rendered, the Tribunal should assign no further cases to that member of the Tribunal.

PART E - SUNDRY 

18.
Pre-Bill 107 Human Rights Complainants Caught in the Bill 107 Transition 
A key focus of this Review of Bill 107's implementation should be on the plight of those who have not or cannot access the human rights system. For example, in the 2006 Bill 107 debates, the McGuinty Government and Bill 107's proponents, as well as Bill 107's critics, made a core focus of their concerns, the plight of those caught up in the backlog at the Human Rights Commission. It is critical for this Review to consider what happened in the new human rights enforcement system to the people in that pre-Bill 107 backlog.

In the 2006 Bill 107 debates, the AODA Alliance and others voiced serious concern that human rights complainants in the pre-Bill 107 backlog at the Human Rights Commission would get short shrift. The Government's initial plan, enshrined in the first version of Bill 107 introduced for First Reading in April, 2006, was to summarily dump the entire backlog of the Human Rights Commission's cases onto the Human Rights Tribunal on the first day that Bill 107 went into operation. Anyone in the backlog would have to start their case all over again at the Tribunal, but without any help from the Human Rights Commission, as long as their case had not yet started at a Tribunal hearing.
 

The Government later partially backtracked on its plan. This was one of the only changes to Bill 107 that the Government made at our request. Even then, the Government did not accept our proposal that all cases in the old system be allowed to finish under the old system. 

Instead, in the final version of this legislation that passed in 2006, Bill 107 gave thousands of complainants in the Human Rights Commission's pre-Bill 107 backlog a short window of time, some six months, to make a choice. They could opt either to stay with the Human Rights Commission, or to take their own case themselves to the Human Rights Tribunal under a summary process. The Commission had those same six months to clear its backlog. 

On January 1, 2009, when that six-month transition period was over, the Human Rights Commission was required to drop cases, except if they were involved in a Tribunal hearing backed by the Commission that was already underway. After that six-month period was over, any applicant at the Commission whose case had not proceeded to a full hearing at the Tribunal lost the further involvement of the Commission. At that stage, a discrimination victim had a further six-month window (from January 1, 2009 to June 30, 2009) to go to the Tribunal themselves, if they wished, and start over again with their case. Otherwise, their human rights claim simply died.
 

Since the Government and Bill 107's proponents made the people in the Commission's pre-Bill 107 backlog a core focus of their concerns, it is important to see how those complainants fared under Bill 107. Was their plight improved? We addressed this topic in part earlier in this brief, when discussing our proposal to let applicants choose whether to take their case directly to the Human Rights Tribunal, or to the Human Rights Commission with their case.

It is our understanding that during this transition period, the Human Rights Legal Support Centre refused, as a matter of policy, to provide any legal services or representation to those in the pre-Bill 107 backlog, even if they opted to take their cases directly to the Tribunal. We believe that this was wrong for the Centre to do, and unfair to people who in good faith took their case to the Human Rights Commission under the old system, before the Legislature opted to change the rules of the game on them. It is important for this Review to scrutinize why and how the Legal Support Centre unilaterally decided not to provide any legal services to this population about which the McGuinty Government and Bill 107's proponents were so predominantly focused during their advocacy for Bill 107. 

We tried to find out from the relevant human rights agencies how many pre-Bill 107 human rights complainants, who filed human rights complaints under the old system with the Human Rights Commission, opted to stay with the Human Rights Commission as long as they could after Bill 107 went into effect. These are human rights complainants under the old system who wound up with their human rights cases unresolved, and with Bill 107 removing the Human Rights Commission from their case. 
This is an important group to identify and track. We asked for it. No one pinpointed this number for us. We had to calculate it from data we received from the human rights agencies. 
The key number is 885. Fully 885 complainants in the old system stuck with the Human Rights Commission as long as possible, had their cases unresolved by the time the Human Rights Commission  lost its mandate on December 31, 2008, and opted not to go on to the Human Rights Tribunal on their own.

We know from the Commission that as of April 1, 2008, just three months before Bill 107 went into effect, the Commission had 4,199 cases before it at some stage. We do not fault the Commission for the fact that fully 885 complainants had the rug pulled out from under them and were left in the lurch. Their cases died. The Commission could not help them any further. The Human Rights Legal Support Centre refused to help them. They were not prepared to go it alone before the Human Rights Tribunal. 

This is a real failure of the new system's transition regime. The price of progress should not be the abandonment of so many people who attempted to access the old system, and stuck with it as long as they could. It is also significant that in the transition period, when complainants had the choice of immediate direct access to the Tribunal (which was said to be the core strength of Bill 107) or staying with the Commission (which was perceived to be so defective an option), so many felt they wanted to stay with the Commission for so long, and gave up when that recourse was taken from them.   
We therefore recommend that:

37.
This Review should find that Bill 107's transition regime seriously failed to meet the needs of fully 885 people whose cases were before the Human Rights Commission when its mandate died, and who abandoned their case once the Commission was no longer available to them.

38.
This Review should find that it was inappropriate for the Human Rights Legal Support Centre to refuse to provide legal services to those who, during the transition, ended up at the Human Rights Tribunal without the Human Rights Commission having carriage of their case. 

19.
LEGAL COSTS


a) This Review Should not Recommend that the Tribunal Order Costs Against a 
Losing Party

In its consultation paper the Human Rights Code Review seeks public input on whether the Tribunal should be given authority to order the losing party at a Tribunal hearing to pay the winning party's legal costs. In our January 9, 2012 letter to the Review, we expressed profound concern about this. We repeat here the submissions set out in that letter, where we stated: 

"Third, your Consultation Paper asks whether the Human Rights Tribunal should be able to order a party to pay the opposing party's legal costs. This, among other things, opens up the possibility that the Tribunal might be allowed to order a discrimination complainant to pay legal costs of the party they accuse of discrimination. As you know, at present the Tribunal is not permitted to do this. 

It is not within your mandate to investigate or recommend the creation of new barriers to access to the Human Rights Tribunal, to make it even harder for discrimination victims to enforce their human rights. The Government and those who advocated for Bill 107 claimed it would improve access to human rights protection and enforcement for victims of discrimination. Despite that, Bill 107 now makes a discrimination victim bear the new burden of having to themselves investigate and enforce their own human rights case, with no avenue for a public investigation and prosecution of their case. It could only make things worse for discrimination victims to also have to face the risk of being ordered to pay legal costs if they lose.

This concern is amplified by the fact that your Consultation Paper also does not mention or ask about a new costs exposure that Bill 107 makes problematic for discrimination victims. Our November 17, 2011 letter asked you to investigate that issue. On our list of proposed questions that your Review should explore is the following, of which there is no mention in your Consultation Paper:

"15. What is the impact on human rights protection and enforcement of the new primary exposure of human rights complainants/applicants (in the absence of participation by the Human Rights Commission) to pay the legal costs of respondents if the complainant/applicant is unsuccessful in a judicial review application in court to challenge a Human Rights Tribunal ruling?" 

We therefore request that:

3. The Consultation Paper be amended to remove its proposed inquiry into the creation of a new barrier to access against discrimination victims, namely, the possibility of empowering the Human Rights Tribunal to order a party to pay legal costs. It should instead inquire into the issue of the expanded exposure to having to pay their opponent's costs in a later court proceeding that human rights applicants face under Bill 107 if they win at a Tribunal hearing, but a court overturns that win." 

The fact that this Review is even trying to open up the possibility of exposing human rights applicants to paying a respondent's legal costs reveals an inherent problem with Bill 107. Before Bill 107, the Human Rights Code included an appropriate statutory costs remedy. Where an organisation is the subject of a demonstrably unfounded discrimination allegation, there can be circumstances where they should be able to recover their costs in a public enforcement system for human rights. Under the Human Rights Code before Bill 107, the Human Rights Commission was the public law enforcement agency responsible for litigating human rights cases. 

Under the pre-Bill 107 regime, a case would go to the Human Rights Tribunal for a full hearing only if the Human Rights Commission investigated it, could not settle it, and concluded that the evidence warranted a hearing. If the Commission lost the case, and the Tribunal concluded that the complaint was frivolous, vexatious, or brought in bad faith, Section 41(4) of the old Human Rights Code allowed the Tribunal to order the Commission to pay the legal costs of the unsuccessful respondent.
 

Under that pre-Bill 107 regime, it was the taxpayer who was on the hook for the respondent's legal costs in any situation where the Tribunal ordered that the respondent's costs be paid. This made the Commission accountable for its decisions on which cases to bring forward. Such cost orders were rarely made, because of the Commission's process for vetting cases.

As we indicated in our January 9, 2012 letter to the Review, to give the Tribunal the power to order that the losing party pay the winning party's legal costs would create a substantial new barrier that will make it even harder for discrimination victims to bring human rights complaints. Discrimination victims are often drawn from disadvantaged groups. They often do not have the resources to pay legal costs for their own lawyer, much less their opponent's lawyer. To face the risk of having to pay a respondent's legal costs would deter them from taking their case to the Tribunal, even if they have a winning case.

As one example mentioned earlier in this brief, in the cases of Lepofsky v. TTC #1 and #2, the Human Rights Tribunal ordered the Toronto Transit Commission to audibly announce all subway stops (TTC #1) and all bus and streetcar stops (TTC #2) for the benefit of TTC passengers who cannot see their destination due to vision loss. TTC spent fully $450,000.00 of taxpayers' money on lawyers, to defend these two cases combined. No human rights complainant would want to run the risk of having to pay any portion of those costs in the case of an adverse Tribunal ruling. 
It would be far too easy with hindsight simply to say that the case would be a clear and obvious winner for the complainant, so there's no risk of an adverse costs order. Yet in both cases, the Toronto Transit Commission, an agency of the Toronto government, decided to fight tooth and nail throughout the entire process. TTC obviously concluded that it was worth the money to fight it. No lawyer can ever guarantee a human rights applicant that they will win at the Tribunal, no matter how strong their case may be.

As noted earlier, information from the Human Rights Tribunal leads to the conclusion that the majority of applicants before the Human Rights Tribunal are unrepresented at least at some part of the process, if not the entire process, while a majority of respondents are represented (at least at the mediation stage). As such, the power to order costs is disproportionately aimed at serving respondents who would get orders against applicants.

It has been argued by some that there is an imbalance in the new human rights system under Bill 107. This is said to be because the Government has provided funding for a Human Rights Legal Support Centre that advises and represents applicants, but no comparable service for respondents. That criticism could not fairly and equally be levelled at the pre-Bill 107 Human Rights Code. That is because under the old system, the Human Rights Commission was not from the outset an advocate for complainants, indeed that was a criticism of the Human Rights Commission levelled by Bill 107's proponents. 

Under the pre-Bill 107 regime, the Human Rights Commission commenced any human rights complaint as a neutral law enforcement investigator, to determine if a case had arguable merit. The Human Rights Commission took on an advocacy role only once the case had been investigated, once it was unable to settle the case, and once the Commission determined that the evidence warranted a hearing. It then took on the role of a public prosecutor. It was not the complainant's private lawyer. Under the pre-Bill 107 regime, a complainant could hire their own lawyer or other representative at a Human Rights Tribunal, separate and apart from the Commission's lawyer.


b) Bill 107 Accentuates an Unwarranted Unfair Cost Burden on Human Rights 
Applicants

There is a second costs issue concerning the Code. It is one that this inquiry does need to fully investigate, as we proposed in our November 17, 2011 letter to this Review. 

Bill 107 creates a new, heightened and troubling costs exposure for human rights applicants, if their complaint proceeds to Court after a Human Rights Tribunal hearing. Before Bill 107, an aggrieved respondent could always appeal a Human Rights Tribunal ruling to Court. It was also quite possible under that regime that the Court could rule in favour of the respondent, and order that the respondent be paid their legal costs for the appeal (not the costs for the Tribunal hearing). 

However, under the pre-Bill 107 regime, the Human Rights Commission would always be a party to such a proceeding in Court. The Human Rights Commission usually took carriage of the appeal, from the perspective of the discrimination case. If the party accused of discrimination won in Court on appeal, it was typically the Human Rights Commission that would pay their legal costs for the Court proceedings. 

Bill 107 transformed all this. The Human Rights Commission is now not a party to the vast majority of the cases before the Human Rights Tribunal. Only the applicant (alleged discrimination victim) and respondent (alleged discriminating party) are parties at the Tribunal hearing. If the respondent loses at the Tribunal and takes the case to Court by an application for judicial review, then the applicant runs the risk that the Court will order the applicant to pay the respondent's legal costs for the Court proceeding, if the applicant loses. 

This has already happened in the short life of Bill 107. We know of two instances. We have not been able to ascertain if there have been more instances of it.
This first happened in the case of Audmax Inc. v. Ontario Human Rights Tribunal, 2011 ONSC 315, [2011] O.J. No. 210 (Div. Ct.). There, the applicant, represented by the Human Rights Legal Support Centre, brought a discrimination claim against the respondent at the Tribunal. The Human Rights Legal Support Centre represented the applicant and won at the Tribunal. The respondent applied to Court for judicial review, to attack the Tribunal decision. The Court decided that the Tribunal's reasons for its decision in favour of the applicant were seriously flawed and unfair. The Court overturned the Tribunal decision. The Court ordered the applicant, i.e. the alleged discrimination victim, to pay the legal costs of the respondent in the court proceedings. The Human Rights Commission was not a party to this appeal, and was not exposed to any cost order.

The applicant ended up with a loss before the Human Rights Tribunal, and a cost order against them for the respondent's legal costs in court. The Human Rights Legal Support Centre has told us that it paid the cost order, rather than its client.
 The Centre must have done so out of its regular budget, since it has told us that it received no special funding from the Government to cover this cost award.
 

Clients of the Human Rights Legal Support Centre may well not know that they face the risk of such court costs awards when they first embark with the Centre on a human rights application at the Human Rights Tribunal. We asked the Centre if it regularly advises its clients of this risk. The Centre's January 31, 2012 email to us included the following:

"We do not as a matter of consistent practice advise a potential applicant about the possibility of an adverse cost award if he or she is successful at the Tribunal and subsequently loses a judicial review application brought by the respondent. If we do so, it would have an undue impact on applicants.

We would invariably advise a client of the possibility of an adverse costs award if and when they face a judicial review application. We would at that point be in a position to advise them of the risks of losing the judicial review and also discuss with them whether the Centre is able to pick up an adverse costs award. If the Tribunal has made an error in some aspect of the decision that will likely mean a reversal in part by the reviewing court, and the application being sent back to the Tribunal, for example, it may be appropriate in some circumstances for the applicant to avoid risking a costs award by not appearing on the application. But every case will be different."

Beyond this, we do not know if the Human Rights Legal Support Centre has a policy on when it will cover the legal costs of parties it represents. Of course, we would not expect that the Centre would pay the legal costs in court proceedings for an applicant whom they did not actually represent there, but who faced the same cost exposure that the Bill 107 regime exacerbates.

The second instance that has come to our attention is in the case of Pieters and Noble v. the Peel Law Association. The Human Rights Tribunal found that the respondents engaged in racial discrimination. According to a February 14,, 2012 article in the Globe and Mail, the Divisional Court overturned the Human Rights Tribunal decision. It found that the Tribunal made reversible errors. It also ordered the original discrimination applicants to pay $20,000 to the parties whom they had accused of discrimination, for their legal costs in court.
 

Now, anyone bringing an application before the Human Rights Tribunal has to fear the risk of legal costs being ordered if they win at the Tribunal, but later lose in Court (e.g. due to a screw-up by the Tribunal). Moreover, even if the applicant properly wins at the Tribunal, a tactically-clever respondent could use this cost exposure to lever the applicant to settling post-hearing for less than the Tribunal ordered. The respondent might threaten to challenge the Tribunal ruling in Court, unless the applicant agrees to settle for less than the Tribunal ordered. The applicant could thereby feel pressured to settle for a reduction in the Tribunal order. 

It is understandable that the respondent in the Audmax case would want their legal costs in Court paid, given that they were unfairly found to have unlawfully violated the Human Rights Code when they were before the Human Rights Tribunal, and had to go to Court to get this decision reversed. On the other hand, it is unfair to saddle the applicant with this legal bill in circumstances like those in the Audmax case described above. The problem that led to the reversal of the Tribunal's decision in that case was not anything attributable to the applicant. It was the Tribunal who wrote deficient reasons, and made reversible errors in its reasons. It is the Tribunal in such circumstances who should be on the hook for paying the costs that its inappropriate conduct generated, as a simple matter of equity. It is, however, not the typical approach in Canada to order a Tribunal to pay a party's costs, when the Tribunal commits errors that lead to a reversal of its decision in Court. 

This all combines to create a new barrier to effective human rights enforcement. We warned the Government of this problem back in 2006. The Government disregarded our warning. We regret that our concerns turned out to be valid.

This is not an easy problem to solve, both because the Human Rights Legal Support Centre represents only a minority of applicants, and because the Human Rights Commission no longer plays the public prosecutor role that it used to play. 

We therefore recommend that:

39.
The Code should not be amended to permit the ordering of costs by the Human Rights Tribunal.

40.
The Code should be amended to prohibit the Human Rights Tribunal from making a rule or decision that would permit the ordering of costs in Tribunal hearings.

41.
The Code should be amended to provide that no court shall order a complainant to pay court legal costs of a respondent in an appeal or judicial review application unless the complainant's position in that court proceeding was frivolous, vexatious, advanced in bad faith.

42.
In any case where the Human Rights Legal Support Centre represents an applicant at the Human Rights Tribunal, the Centre should be required to cover the legal costs of any respondent in the case where the applicant is successful at the Tribunal and the respondent takes the case to Court on judicial review, succeeds in Court, and gets a cost order against the applicant. 

43.
Pending implementation of the immediately preceding recommendation, the Human Rights Legal Support Centre should make public a policy on when it will pay the costs order that a court makes against a client of the Centre's.

44.
Until and unless the law governing court costs are changed, the Human Rights Legal Support Centre should warn potential applicants of the risk of facing a legal court costs order, if the applicant wins at the tribunal, but a court later overturns that Tribunal decision.

20.
NEED TO ESTABLISH INDEPENDENT NON-PARTISAN SYSTEM FOR APPOINTING LEADERSHIP AT HUMAN RIGHTS TRIBUNAL, HUMAN RIGHTS COMMISSION AND HUMAN RIGHTS LEGAL SUPPORT CENTRE 

Now, commissioners of the Human Rights Commission, members of the Human Rights Tribunal, and members of the board of directors of the Human Rights Legal Support Centre are politically appointed. Elsewhere in this brief we address concerns surrounding the status of the position of the executive director of the Human Rights Legal Support Centre. 

There is a need for an arms-length process to vet or assess appointments to these three important bodies. It should aim to ensure that appointments to these bodies are based solely on competence and expertise, and that political considerations are eliminated from the process as much as possible. 

We therefore recommend that

45.
The Code should be amended to establish an arms-length, non-partisan body with input from all political parties, whose membership is to be selected by the Chief Justice of Ontario, to screen appointments to the Human Rights Tribunal, Human Rights Commission and the board of directors of the Human Rights Legal Support Centre based solely on merit and expertise. 

21.
FURTHER INDEPENDENT REVIEWS OF ONTARIO'S HUMAN RIGHTS SYSTEM REQUIRED

Ontario would benefit from Independent Reviews of Ontario's system for enforcing human rights to be undertaken every four years. A similar model is adopted under the Accessibility for Ontarians with Disabilities Act for Periodic Independent Reviews.
 
This would be especially beneficial here, since it is clear that the new regime which Bill 107 has created still has significant difficulties that need to be addressed. As well, these periodic independent reviews can help restore public confidence in Ontario's human rights system, which in recent years has been mired in increasing controversy.

We therefore recommend that:

46.
The Code should be amended to require that every four years, starting with the issuance of the final report of this Review the Government should appoint an Independent Review of the system for enforcing human rights in Ontario. The Independent Review should be required to hold open, accessible public consultations. Even if the Code is not amended to require this, the Government should commit to holding such Reviews.
PART F - CONCLUSION
22.
LOOKING AT ONTARIO'S NEW HUMAN RIGHTS ENFORCEMENT SYSTEM FROM THE BROADER PERSPECTIVE OF EQUALITY-SEEKING GROUPS

a) Important to Carefully Scrutinize Human Rights Legal Support Centre Claims 
about 
Ontario's New Human Rights Enforcement System

The main body of this brief discussed important specifics about how Ontario's new system for enforcing human rights is working. We here offer some general concluding observations. These draw on the entire preceding discussion, and are based primarily on information we have obtained from the Human Rights Legal Support Centre, the Human Rights Commission and the Human Rights Tribunal.
 In preparing this brief, we have not had the capacity to survey all human rights applicants under the new system, nor to review all decisions of the Human Rights Tribunal. 

As explained earlier, in this Review process, the Human Rights Legal Support Centre, like the Human Rights Tribunal and Human Rights Commission, has provided us with helpful information about its work. However, unlike the Human Rights Commission and Tribunal, the Human Rights Legal Support Centre did not limit itself to that role. Instead it has also gone much further. 
The Human Rights Legal Support Centre has taken upon itself an overt advocacy role that was earlier played by the group of private lawyers who advocated for Bill 107 in the 2006 Bill 107 debates. Its discussion and arguments go well beyond the work of the Human Rights Legal Support Centre itself. It vigorously argues that the new human rights system is better system-wide than the old pre-Bill 107 system.     

Having stepped into that arena, The Centre's claims about the new system deserve careful scrutiny. This Review should not take them on faith. To the contrary, we have found that several of the Human Rights Legal Support Centre's claims about the new system for enforcing human rights in Ontario do not stand up to scrutiny. 

The Centre claims that under the new system, and because of Bill 107's change to the way human rights are enforced, there are more people using the human rights system to enforce their human rights, more hearings at the Human Rights Tribunal, more public interest remedies being imposed, and a faster process for enforcing human rights. It is not possible based on the information that the three human rights agencies have disclosed to us, to verify all of the Centre's claims. Even if they are true, it is also not possible to conclude that it any such consequences, if true, are due to the content of Bill 107. There is reason to doubt the accuracy of its claims. We offer several reasons for our assessment. 


b) Impact of Increased Government Funding of the Human Rights System

First, any asserted increase in hearings at the Tribunal may well be due to increased Government funding, not due to Bill 107's change in how human rights are enforced in Ontario. After enacting Bill 107, the McGuinty Government ramped up funding for the human rights system. That funding envelope is spread among the three human rights agencies, the Human Rights Tribunal, Human Rights Commission and Human Rights Legal Support Centre. 

In 2006, we and others had urged the Government to increase funding under the old system, as part of a solution to the old Human Rights Commission backlog. The Government flatly refused to do so while the old human rights system was in place. It only significantly ramped up funding of the human rights system later, after passing Bill 107.
 

Assuming for example, that the Human Rights Tribunal is now holding more hearings each year than it did before Bill 107, as the Human Rights Legal Support Centre claims, this could well be due to the fact that since Bill 107 was passed, the Government significantly expanded the capacity of the Tribunal, appointed more adjudicators to hold hearings, and expanded the Tribunal's funding. If the Government had better funded the Tribunal before 2008, and increased the number of its adjudicators, it could have conducted more hearings per year than it did. If The Government had increased funding to the Human Rights Commission under the pre-Bill 107 regime (as we had urged), the Commission could also have brought more cases forward to the Tribunal for hearings each year.


c) Impact of Human Rights Tribunal Streamlined Process 

Second, after Bill 107 was enacted, the Human Rights Tribunal developed new rules of procedure to streamline its proceedings. Some of these changes were needed because Bill 107 removed the Human Rights Commission from the scene in the vast majority of cases at the Tribunal. However, the Tribunal could well have adopted others of its new rules and practices, aimed at streamlining its processes, under the old system. Had it done so, the Tribunal could have shortened the time that hearings took, and shortened the lead-up to hearings. That in turn would have let the Tribunal conduct more hearings per year under the old system, and resolve cases more quickly. We unsuccessfully urged the Government to include just such a strategy in our blueprint for reforming Ontario's human rights process in the fall of 2006, as an alternative to Bill 107.
 

The key step the Tribunal could not take under the old system to streamline its processes, and that it can now take under Bill 107, is to adopt procedures that override the Statutory Powers Procedure Act. However, as discussed earlier in this brief, the Tribunal claims it has not overridden the SPPA.  If the Tribunal were correct in that view (which we dispute earlier in this brief) then presumably it could have amply streamlined its processes under the old system. Even if the Tribunal is incorrect in that view (as we claim), there is no evidence that it is the Tribunal's overriding of the SPPA that has sped up cases. 


d) Transition Cases Don't Prove New System is Beneficial

Third, contrary to the Human Rights Legal Support Centre's claim, the number of transition cases that the Tribunal processed (cases started under the pre-Bill 107 system but wound up after Bill 107 went into effect) is no proof that Bill 107 improved the effectiveness of human rights enforcement. If anything, they show a real cause for concern.

As we discuss earlier in this brief, at the same time as Bill 107 was coming on line, the Human Rights Commission adopted a new strategy to more quickly process cases in its backlog. The Human Rights Commission   received added funding to help it do so. In 2006, we had urged the Government to take these two steps in lieu of Bill 107 - a proposal that the Government dismissed out of hand in the fall of 2006. That same strategy could have been undertaken under the old system. 

It is also important to take into account the troubling fact, established earlier in this brief, that fully 885 complainants caught up in the pre-Bill 107 Human Rights Commission  backlog, were unfairly left out in the cold and decided to let their cases die, after Bill 107 took their cases away from the Commission on December 31, 2008.  These are complainants who opted not to take their cases to the Human Rights Tribunal by themselves once Bill 107 stripped its old mandate from the Human Rights Commission. They are people who stuck with the Commission as long as they could, but couldn't reach a resolution of their case in time, only to have Bill 107 pull the rug out from under them. Adding to this unfairness, the Human Rights Legal Support Centre refused to help them take their case on their own to the Human Rights Tribunal.  

To knock fully 885 cases out of the human rights backlog would undoubtedly speed things up for everyone else. It is hardly an appropriate way to fairly reduce the backlog problem.


e) Wrong to Simply Compare Numbers of Hearings under the Old and New Systems

Fourth, it is also a mistake to simply conduct a bald comparison between the number of Tribunal hearings under the “old” system and under the “new” system, without looking at all of the cases that were processed and resolved under each, either with or without a full Tribunal hearing. A striking statistic is the very dramatic difference in the number of cases in the old system, compared to the new system, that are settled or resolved without a full hearing at the Tribunal. The Human Rights Commission's 2005-2006 Annual Report noted, in describing its mediation department’s efforts:

"The Commission has a consistent 70% or higher success rate in resolving complaints at this stage. Successful early mediation brings about quick remedies, can incorporate public interest provisions, and reduces the need for individuals to go through more lengthy processes of investigation or litigation."

If there were fewer hearings per year under the old system, as the Human Rights Legal Support Centre claims, one reason for this could well be that many complainants were able to settle or resolve their complaints under the old system without having to go to a full Tribunal hearing on the merits. In contrast, there appears to be a notable drop in the percentage of cases being settled under the new system, according to data disclosed to us. This could signify a failure in the new system, as more persons are having to go through the full process at extra cost, further delay, and greater need for legal counsel and support. 

It is worthwhile not only to compare the numbers of hearings under the old and new systems, but the rates of case settlements under the old and new systems. For example, the Human Rights Legal Support Centre's 2009-2010 Annual Report states at page 8 that it achieved a settlement of only 258 human rights claims in 2009/2010, with approximately 30% of those achieved prior to an application being filed. Similarly, the Human Rights Tribunal's 2008-2009 Annual Report indicates that of only 350 mediations held, a settlement was reached in 245 cases, or a settlement rate of 70%. With respect to transitional applications, 365 were dealt with at mediation. Of those, a mere 152 settled (a low 42% settlement rate.
) A further 31 were resolved outside of mediation. In 2009-2010, on the other hand, according to the Human Rights Tribunal's Annual Report, 690 mediations were held and 388 Case Resolution Conferences, resulting in 361 settlements (a settlement rate of 53%) and 140 resolutions outside of mediation. 

In contrast, the 2005-2006 Human Rights Commission Annual Report provides statistics for the 1995 to 2005 years indicating the number of cases closed at settlement or withdrawn/resolved. The withdrawn/resolved figure was initially combined. It did not break down the number of cases that may have reached a conciliated settlement by an investigator and resolved in that manner, and in how many the withdrawal was itself part of a resolution or settlement. This changed after 2005 when the Human Rights Commission’s Annual Reports broke these numbers down further into those cases settled, cases resolved through conciliation and the number of cases withdrawn. From 2000 to 2008 they are as follows:

	Year
	2008-2009
	2007-2008
	2006-2007
	2005-2006
	2004-2005
	2003-2004
	2002-2003
	2001-2002

	Settled
	682
	1,025
	898
	1006
	998
	778
	909
	851

	Resolved
	713
	288
	349
	285
	
	
	
	

	Withdrawn
	665
	513 
	391
	377
	
	
	
	

	Withdrawn/Resolved
	
	
	
	
	581
	464
	491
	519

	
	
	
	
	
	
	
	
	

	TOTAL
	2260
	1846
	1638
	1668
	1579
	1242
	1400
	1570


These pre-Bill 107 numbers far exceed the numbers of settlements obtained at the Human Rights Tribunal under the new system. The Human Rights Legal Support Centre settled only 258 claims in 2009-2010. The Tribunal’s numbers are also in the low hundreds (245 in 08/09 (plus 152 transitional cases) and a mere 361 in 09/10). This is a far cry from the 1600 to 2200 cases per year settled by the Commission in each of the last 5 years of its operations under the pre-Bill 107 regime.

We must qualify this. It is not possible for us to compare the quality of the settlements reached under the old system with settlements reached on average under the new system. We are concerned not only that cases be resolved, but that they be resolved in a fair way that best ensures full human rights protection. Nevertheless, the failure to settle more cases can have a cumulatively negative impact on the human rights system. It leaves more cases in the system. This in turn delays the system.

Increasing the number and rate of settlements and resolutions is very important to the success of the new system. The Human Rights Legal Support Centre's focus on the number of cases resulting in full Tribunal hearings on the merits, with respect, misses the boat. More hearings are not necessarily a positive outcome. The presence of absence of more resolutions, and quicker resolutions, in contrast, is a better measure of Bill 107's impact. 

Neither in 2006 nor at the present did we share the view that the hearing on the merits is the be all and end all that Bill 107's proponents professed. Lawyers relish hearings. Clients prefer results. They generally only endure a hearing as an intrusive hardship that must be suffered through, if there is no other way to get results. 

Moreover, the Human Rights Legal Support Centre's conclusion that more cases now go to a hearing at the Tribunal than before Bill 107 is somewhat skewed. The Centre chose as its illustration of the old system the 2004-2005 year, when the Human Rights Commission referred only 150 cases to the Tribunal. However, in 2003-2004 the Human Rights Commission referred 286 cases to the Tribunal. In 2007-2008 the Human Rights Commission referred 331. In 2008-2009, it referred 371. 

In any event, it seems unhelpful to try to simply count and compare the number of the pre-Bill 107 cases that resulted in a full hearing and a final decision for two additional reasons. Under the pre-Bill 107 regime, the cases that the Human Rights Commission referred to the Tribunal for a hearing had been investigated by the Human Rights Commission with a Case Analysis Report. It is not surprising that many Respondents, faced with the prospect of an impending  hearing before the Tribunal under the pre-Bill 107 system, with the Human Rights Commission on record with carriage of the complaint, then made offers of settlement that were accepted. It is also incorrect to assume that these settlements mean that there was no hearing conducted. In a number of cases settlements would be reached after evidence and testimony had been heard, sometimes after a number of days of hearing.


f) New System Not Proven to be Quicker on Average

Fifth, the Human Rights Legal Support Centre appears to try to convey the image that the new system is faster than the older system for human rights applicants. This echoes the central argument that the Government and Bill 107's proponents made for Bill 107 back in 2006. In 2006 they argued, as did we, that the old system took too long. However, they also argued that this new system would substantially speed things up.

Comparing the data disclosed to us regarding the new system from the Human Rights Tribunal and the Human Rights Legal Support Centre, as compared to data from the Human Rights Commission about the old system, it is not clear to us that this is the case. To address this, it is first important to identify how fast or slow the old system was. According to the Human Rights Commission’s Annual Reports, its average time for closing cases (described as the “average age of active caseload”) was: for 2000/01 - 10.4 months; 2001/02 - 11 months; 2002/03 – 11.5 months; 2003/04 – 10.8 months; 2004/05 – 11.2 months, 2005/06 – 12.9 months; 2006/07 – 16.4 months; 2007/08 -14.8 months.”

We must qualify those figures. It is our understanding that under the old system, when the Human Rights Commission decided to refer a case to the Human Rights Tribunal for a hearing, it was treated as "closed" for purposes of those statistics. For a small number of cases, those which the Human Rights Commission referred to the Tribunal for a hearing each year, this figure would be longer. We do not have a figure of how long, on average, a case took at the Tribunal under the old system. However, we know these three important facts:

a) A proportion of cases that the Human Rights Commission referred to the Tribunal each year under the old system were settled at the Tribunal stage without having to go through a full hearing.

b) Under the old system, cases didn't have to go through certain procedural steps that are now involved at the Tribunal, because the Commission had already screened cases before they were referred to the Tribunal; and 

c) The time that the Tribunal took under the old system to hear and decide a case needed to be reduced, as we recommended in the fall of 2006. Had the Tribunal done that, hearings would have been finished sooner.

In assessing how long a case took on average under the old system, it is important to not simply point to individual troubling instances where a particular case took several years, with the impression that that was the average. The Government and some of Bill 107's proponents did that throughout the 2006 Bill 107 debates. In saying this, we are, of course, agree that under the old system, cases on average took too long to get through the system, and there were individual examples of especially unwarranted and inexcusable delays. 

Turning to the new system, it is telling that the Tribunal itself indicates that the average length of time it takes an application to be resolved at the Tribunal was steadily increasing for a good portion of the period of the new system. In response to a question that we asked the Tribunal, the Tribunal reported that “the average number of days from application filing to file closure for cases closed in each fiscal year is as follows: fiscal 2008-09, 164 days, fiscal 2009-10, 231 days, fiscal 2010-11, 337 days, first half of fiscal 2011-12, 372 days.”
These figures are set out in the Table below.
	Year
	Avg. Number of Day from filing to closure (Tribunal)

	2011-2012 (1st ½ of fiscal year)
	372 days (12.25 months)

	2011-2012
	337 days (11 months)

	2009-2010
	231 days (7.5 months)

	2008-2009
	164 days (5.5 months)


We asked the Tribunal for data on average length of time from finishing a hearing to reaching a decision. The Tribunal told us it does not have that data. Even assuming that it is a long time, which it may well not be in all cases, we doubt that it would appreciably change the average times listed above, given that such a small percentage of cases in the new system go for a full hearing on the merits.

The Tribunal's current figure of 372 days for its average time to close an application exceeds one year. According to the Human Rights Tribunal's 2009-2010 Annual Report, it has set for itself a performance measure of resolving 75% of its cases within 12 months after an application is fully completed. 

As noted earlier, the McGuinty Government promised hearings at the Tribunal within one year under Bill 107. Because so few cases go to a full hearing under the new system, both the Tribunal's actual average time to complete a file and the Tribunal's target are hard to square with the Government's commitment, at least for a good proportion of cases.  
In comparison, in the period from 2000 to 2005, the average age of the Commission’s active caseload in months was below 12 months for each year from 2000 to 2005, according to its 2004-2005 Annual Report. (The numbers increased to greater than a year for the 2005-2006, 2006-2007 and 2007-2008 years due, in part, to a marked increase in the number of complaints.) We qualify this observation. This figure did not include the few hundred cases that the Commission had referred to the Tribunal under the pre-Bill 107 regime, as those were deemed closed by the Commission as of the date the Human Rights Commission referred them to the Human Rights Tribunal.

Proof that the Tribunal’s backlog has been a problem is also reflected in the fact that it has received more applications than it is capable of closing each year until very recently. The Tribunal reports the following in its December 9, 2011 response to our inquiries:

· In fiscal 2008-09 (June 30, 2008 to March 31, 2009), the HRTO received 1,738 new applications and closed 19 files. 

· In fiscal 2009-10 (April 1, 2009 to March 31, 2010) the HRTO received 3,551 applications and closed 1,937 files. 

· In fiscal 2010-11 (April 1, 2010 to March 31, 2011) the HRTO received 3,167 applications and closed 2,717 files. 

· In the first half of fiscal 2011-12 (April 1, 2011 to September 30, 2011) the HRTO received 1,509 applications and closed 1,792 files. 

The Tribunal further reports that since it began operations under the new system on June 30, 2008, it has received 10,274 new applications. Of these, 6,644 had concluded and 3,630 remained open as of September 30, 2011.
The Tribunal told us that very recently, the number of case closures has started to exceed the number of new cases opened. In its December 9, 2011 disclosure to us, it stated: "The number of open new applications grew steadily until approximately September 2010, was relatively constant between September 2010 and March 2011, and has been declining steadily since March 2011 as the HRTO has closed more files each month than were opened."


g) Claim that More People are Using the New System 

Sixth, the Human Rights Legal Support Centre argued that more people are accessing the human rights system now than before Bill 107. This suggests that Bill 107 is beneficial.
 

However, this comparison of raw numbers proves much less than that. Any claim that more people are accessing the system, as implying that this means more effective human rights protection, is unproven by the raw statistics that the Centre presents.

Under the old system, as the Centre's disclosure to us recognizes, a complainant could not unilaterally fill out and file with the Human Rights Commission a formal human rights complaint form to launch a proceeding. They had to first go through a preliminary screening at the Human Rights Commission to make sure that the complaint could fit within the Human Rights Code. In contrast, now anyone can fill out their own human rights application form at the Tribunal, without that pre-screening. Their application may get thrown out soon afterwards at a Tribunal summary hearing or other procedural motion under the new system. However, under the Centre's approach, those cases admitted now at the Tribunal's front door, but later led out the back door, are counted as people who are accessing the system. 

If despite that concern, one is to look to raw numbers, there is another way to look at the data. It raises a question of whether fewer people are trying to access the system. It involves looking at the raw numbers of calls that the system receives.

According to the Human Rights Commission's Annual Reports, it used to receive the following number of calls per year: 2000/01 – 65,207; 2001/02 – 64,154; 2002/03 – 69,817; 2003/04 – 67,216; 2004/05 – 60,698, 2005/06 – 56,070; 2006/07 – 50,831.

In contrast, the Human Rights Legal Support Centre indicates in its Annual Report that in fiscal year 2009/2010 it received “almost 40,000 calls”, which is a clear reduction. As shown in the table above, the Centre reports that it has received the following number of attempted calls per year:

2008-09: 36,300

2009-10: 39,100

2010-11: 42,404

We emphasize that under the old system, the Human Rights Commission was the first point of contact for the public. Under the new system, the Human Rights Legal Support Centre tends to replace the Commission as the first point of contact for the new system. That is, for example, why the Human Rights Commission's old telephone answering system was transferred to the Human Rights Legal Support Centre under the new system. 

h) Numbers of Public Interest Remedies not Proven

Seventh, the Centre's claim that there are more public interest remedies now than before is not independently verified or verifiable. The Centre would only be privy to those Tribunal decisions that were posted on the internet, and the settlement agreements that it negotiated for its clients. However, from the data the Centre and Tribunal have together disclosed it is clear that the large majority of cases are resolved without a Tribunal hearing, and that the centre only represents a minority of applicants at the Tribunal beyond the stage of drafting a discrimination victim's human rights application. 

The Human Rights Legal Support Centre would not know what public interest remedies, if any are negotiated by human rights applicants who have someone else represent them, or who represent themselves. The Tribunal has told us that it does not track information on the public interest remedies that are imposed by negotiated settlements.
 The Centre has told us that settlement agreements that it negotiates are mostly confidential.
 Thus its claims, even in relation to the population it has served, are incapable of independent verification. In sharp contrast, under the pre-Bill 107 regime, settlement agreements that the Human Rights Commission negotiated were subject to public disclosure and accountability.

Even where a "public interest" remedy is agreed upon, it is clear that in the vast majority of cases under the new system, the public interest (as opposed to a private litigant's interests) is not now being separately represented in the process, whether at a Tribunal hearing or in settlement negotiations. As is documented earlier in this brief, the Human Rights Commission has only launched one of its own human rights applications, and has only intervened in some 73 of the thousands of cases at the Tribunal since Bill 107 went into effect. In all other cases, any "public interest" remedy is addressed at the sole behest of a private litigant. 


i) Claim that Human Rights Legal Support Centre Numbers of Missed Calls Now 
Comparable to pre-Bill 107 Human Rights Commission Rate

Eighth, in the face of very troubling statistics on the Human Rights Legal Support Centre's rate of people who cannot even get through on the phone, the Centre has suggested in its January 9, 2012 disclosures to us that its current rate of missed calls is comparable to the rate that the Human Rights Commission had before Bill 107. The Centre stated: "In the first month after introduction of the new phone system - November 16 to December 16, 2011 - the call response rate increased to 72%. This is a significant improvement and compares with the rate at which the Commission was able to answer its inquiries in the years prior to the 2006 amendments. For example, the Commission’s 2005/6 Annual Report states that the response rate was 77%." 

We disagree. The Centre's improved call response rate to which it refers was only reached in late 2011 and afterward. The following chart shows the rates of abandoned or missed calls at the Human Rights Commission before Bill 107 went into effect and the rates reported to us by the Human Rights Legal Support Centre since Bill 107 went into effect:

	Fiscal Year
	Calls Received Commission
	Calls Respond-

ed To by

Commission
	Commission

Response Rate
	Calls Received by Legal Support Centre
	Calls Answered by Centre
	Calls Not Answer-ed by Centre
	Centre

Response

Rate

	99-00
	60,977
	52,030
	85%
	
	
	
	

	00-01
	65,207
	52,848
	81%
	
	
	
	

	01-02
	64.154
	48,732
	76%
	
	
	
	

	02-03
	69,817
	46,127
	66%
	
	
	
	

	03-04
	67,216
	42,650
	63.4%
	
	
	
	

	04-05
	60,698
	46,429
	76.5%
	
	
	
	

	05-06
	56,070
	43,011
	76.7%
	
	
	
	

	06-07
	50,831
	40,391
	79.5%
	
	
	
	

	07-08
	None given
	51,753
	?
	
	
	
	

	08-09
	
	
	
	36,300 
	18,938
	17,362
	52% answered

48% ab-andoned

	09-10
	
	
	
	39,100
	22,014
	17,086
	56% answered

44% ab-andoned

	10-11
	
	
	
	42,404
	22,366
	20,038
	53% answered

47% ab-andoned




The Centre's disclosures to us state that using their new call system, they can confirm that their call abandonment rate is much lower for November 2011 and January 2012. Specifically, the Centre states that their call answered rate for those months are November 2011 71% with 29% abandoned; and for January 2012 77% calls answered with 23% abandoned.
 From the Centre's February 21, 2012 disclosure to us it appears that this higher call answer rate for November 2011 and January 2012 is based on a series of the Centre's assumptions of why a good number of other callers, not represented in the 71% and 77% rates, abandoned their calls for other reasons. In the next section of this brief, we dispute those assumptions. 


j) Centre's Claims to Know what is in Minds of Those to Whom the Centre Didn't 
Speak

In the face of troubling rates of people who cannot even get through on the phone, the Centre has offered reasons to soften the harsh news for discrimination victims. It claimed in its February 21, 2012 disclosures to us to know what is in the minds of many of the callers who hang up, before talking to a live person at the Centre. Examples of the Centre claiming to know what is in the minds of people who don't actually speak to them include:

a) "Based on this breakdown, we can now see that less half of our incoming calls are now choosing to go into the queue for legal services.  As shown below, often callers get the information that they want before going into the queue and hang up."

b) "We can now see, for example, that about 4% of abandoned calls were likely callers who listened to our recorded information, and decided that they did not need to speak to a Human Rights Advisor.  Based on the new data, we can assume that another 4% would have been respondent-side callers who hung up when advised by the taped message that our service is not available to them."

c) The Centre claims to know when an abandoned caller is an employer, landlord or service provider: "Abandoned calls from employers, landlords, business/services/facilities operators:
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2,468"

We question these assumptions and conclusions. The Centre cannot read the minds of people who cannot get through to a human being to talk to them. 

For example, just because a caller listens to a voice announcement option regarding employers, landlords or service providers, and later hangs up, does not mean that the caller is necessarily an employer, landlord or service provider. They could well be a discrimination victim who wants to learn whatever they can, including what employers, landlords and service providers are being told.

In its February 21, 2012 disclosures to us, the Centre also claims now that its own raw data from earlier years cannot be used and interpreted at all, unless read in light of current data gathered in recent months via its new system. It wrote:  "With respect to telephone data, the raw numbers available from the old telephone system cannot be interpreted except as informed by current 
data." 
This is, with respect, incorrect, and appears self-serving. The Centre was itself prepared to rely on its old system's data in its 2009-2010 Annual Report, which it was required to submit to the Government. As quoted earlier in this brief, that report concluded: 

"Between April 1st, 2009 and March 31st 2010, the Centre was only able to respond to 57% of the almost 40,000 telephone inquiries to its intake lines. Long wait times resulted in calls being abandoned before the inquiry line could be answered. Although this rate is an improvement over 2008/9, when the Centre was only able to answer 52% of incoming calls, the Centre’s capacity to respond to the public falls far short of reasonable standards. 

The Centre knows that many callers reach our inquiries staff on a subsequent attempt, eventually receiving legal assistance. We also know that a percentage of unanswered calls are from employers, landlords or service providers who hang up after hearing on the taped message that the Centre assists potential applicants only. However, the Centre cannot assess the number of calls that fall in these two categories and, even accounting for these calls, the Centre is not meeting an appropriate level of service to the public."

k) A Final Thought – When the Old System's "Failure" is Re-Cast as the New 
System's "Success"

Our closing observation is at least as important as all others offered in this brief. The information disclosed to us shows that Bill 107 has, in yet another key respect, not turned out the way the Government and Bill 107's proponents claimed. 

During the 2006 Bill 107 debates, the Government and Bill 107's proponents said that the essence of Bill 107 was to guarantee a hearing on the merits to all human rights applicants. Under Bill 107, as it has been implemented, the overwhelming majority of human rights applicants do not end up with a hearing on the merits. Instead, either their case is thrown out at a summary hearing, or it is settled by agreement, or the applicant abandons their claim. A small percentage of cases end up at a full hearing on the merits. The Tribunal advised us in its December 9, 2011 response to us that in 09/10 there were 75 final decisions on the merits (out of a total of 1939 cases “closed”) and in 10/11 there were 104 final decisions on the merits (out of a total of 2717 “closed”). 

A further illustration can be extracted from the data disclosed to us. From June 30, 2010 to June 30, 2011, fully 42,404 calls were placed to the Human Rights Legal Support Centre.
 Between April 1, 2010 to March 31, 2011), (not the exact same period, but closely overlapping) less than 10% of those, 3,167, filed human rights applications with the Tribunal.
 

From June 30, 2010 to June 30, 2011, the Human Rights Legal Support Centre assisted 404 individuals who contacted it for help with filing a human rights application.

At the other end of the process, between April 1, 2010 and March 31, 2011 the Tribunal released 104 final decisions on the merits.
  The Centre's lawyers completed 30 hearings on the merits in the largely overlapping period of June 30, 2010 to June 30, 2011.
 

In response, one might argue that it is good that most cases are resolved without a hearing. With that we do not disagree. However, under the old pre-Bill 107 regime, just like under the new regime, the vast majority of cases were resolved by settlement agreement, or dismissed at an earlier stage, or were abandoned by an applicant or complainant. 

It is ironic that during the 2006 Bill 107 debates, Bill 107's proponents treated the large majority of cases resolved without a full hearing on the merits as a sign of the old human rights system's failure, and its need of radical reform. Yet now, it is argued that the large proportion of case resolutions without a hearing in the new human rights system as a sign of success. 

During the 2006 Bill 107 debates, Bill 107's proponents spoke of the cathartic benefits of having a full hearing, where a discrimination victim can publicly describe the wrong that was done to them. If that is so, then Bill 107 is certainly not delivering that to a large majority of human rights applicants.

As made clear earlier, we agree that a good human rights system should try to resolve cases without a full hearing wherever possible. However, it is important to judge the new system by the same yardstick as the old system, as well as by the Government's commitments on what the new system would achieve. By either measure, Bill 107 has fallen far short. We urge the adoption of our recommendations to rectify these shortfalls.
APPENDIX 1 - RECOMMENDATIONS
1.
The Code should be amended to 

a) set out an explicit entitlement of all applicants to free publicly-funded lawyer throughout the Tribunal process; and

b) require the Government to take all necessary steps to ensure that it keeps its promise of free publicly-funded counsel for all applicants at the Tribunal throughout the Tribunal process;

c) require the Human Rights Tribunal to keep and annually make public accurate, current and comprehensive data on 


i) the percentages of cases and at what stages of cases applicants are unrepresented;


ii) In what percentage of cases and at what stages of cases are respondents unrepresented 


iii) the rates at which applicants or respondents succeed in applications or in mediations 
or procedural motions relative to their being represented or unrepresented.

2.
The Human Rights Legal Support Centre should be required to post on its website monthly reports on the delays or other difficulties of getting through on the phone, including the numbers of persons unable to get through, and the average wait time.

3.
The Government should provide increased funding for legal representation of applicants at the Human Rights Tribunal, through a grant program open to a wide range of service providers, akin to the former federal Charter Court Challenges Program, to be administered by an arms-length selection committee appointed by a non-partisan authority. 

4.
This Review should make a clear finding that it is unfair for victims of discrimination to have to navigate the procedures and proceedings of the Human Rights Tribunal without proper legal representation throughout, particularly when the respondent is represented by legal counsel. 

5.
The Human Rights Legal Support Centre should in consultation with the disability community investigate why its proportion of disability-related cases on which it provides legal services is so much lower than the proportion of disability-related cases historically launched at the Human Rights Commission before Bill 107, and should develop and make public strategies to correct this, including any barriers to access to its services that it might discover.
6.
The Code should be amended to empower the Human Rights Tribunal to order the Human Rights Legal Support Centre to provide legal representation to an unrepresented applicant.

7.
The Code should be amended to forbid the Human Rights Legal Support Centre from agreeing to represent an applicant only on a limited-retainer basis that would enable the Centre to refuse to continue representing an applicant throughout an application, with the exception of circumstances where there is an insoluble dispute between lawyer and client or other ethical impediment to the Legal Support Centre continuing to represent that applicant.

8.
The Code should be amended to make the position of the executive director of the Human Rights Legal Support Centre a fixed term position, with the appointment subject to the same legislative oversight as applies to the Chief Commissioner of the Ontario Human Rights Commission.

9.
The Code should be amended to provide for much more public accountability of the Human Rights Legal Support Centre, including, for example:


a) requiring that the Human Rights Legal Support Centre's annual report and annual audited financial statements be promptly made public once delivered to the Government;


b) requiring the minutes of the board of directors of the Human Rights Legal Support Centre be made public, except for information protected by solicitor client privilege or other privacy legislation;


c) expanding the mandatory size of the board of directors of the Human Rights Legal Support Centre, and setting a minimum quorum for the board not to be less than 75% of its members;


d) requiring the Human Rights Legal Support Centre to establish procedures to ensure that there is ongoing public input and public monitoring by equality seeking groups of its activities.

10.
The Code should be amended to require that the Human Rights Legal Support Centre not use as criteria for eligibility for its services the Centre's view of:


a) whether the applicant could represent themselves, or 


b) whether the applicant is disadvantaged, or 


c) the applicant's income or resources.

11.
The Code should be amended to require the Human Rights Legal Support Centre to pay for the expert fees of witnesses needed by its clients at the Tribunal, whether at a hearing or in mediations.

12.
The Government should provide appropriate funding for expert witnesses that the Human Rights Legal Support Centre's clients require.

13.
As an option or an alternative to an applicant investigating and presenting their own case at the Human Rights Tribunal, the Code should be amended to restore to human rights applicants/complainants the right (if they choose this route) to bring their application to the Human Rights Commission for a public investigation and, where evidence warrants, a public prosecution of the case. For example, an applicant might be given the option within a short specified time after an incident to request a Commission investigation, with the Commission to deliver an investigation report by a specified deadline e.g. within 90 days, and with the applicant thereafter to have the option of taking the case to the Commission for a consideration of a public prosecution of it, or taking their own case directly to the Tribunal through Bill 107's current regime. 

14. 
The Code should be amended to restore to the Commission its investigation powers to handle these individual cases.

15.
The Commission's funding should be restored to enable it to investigate and publicly prosecute cases that individual choose to bring to the Commission, as an alternative to investigating and prosecuting their own case at the Tribunal.

16. 
The Code should be amended to provide that if the Legislature restores to the Human Rights Commission the power to investigate and publicly prosecute a human rights case that an individual chooses to bring to the Commission, the Commission should take the case to the Human Rights Tribunal for a hearing, with the Commission having carriage of the case, if the Commission's investigation doesn't show that the applicant's case is false.

17.
The Code and the policies and practices of the Human Rights Commission should be amended, to ensure that the Commission devotes a clear majority of its resources towards litigating public interest and systemic discrimination cases, and to ensure that the Commission brings a substantial number of public-interest systemic discrimination applications each year, supported by proper investigations. For example, the Code should be amended to declare that the primary function of the Commission is to bring Commission-initiated applications. 

18.
The Code and the Human Rights Commission's policies and practices should be amended to ensure that the Commission has an open, accountable and accessible process by which individuals and community organisations can ask the Commission to initiate a public-interest application. The Commission should be required to consider any such request, and to answer it within a designated time. 

19.
The Code should be amended to restore the Human Rights Commission's pre-Bill 107 investigation powers for investigating Commission-initiated applications.

20.
Section 45.3 of the Code should be amended to restore to the pre-Bill 107 state, the full range of remedies that the Human Rights Commission can obtain from the Tribunal when the Commission initiates its own application. 

21.
In recruiting new commissioners and the next Chief Commissioner of the Ontario Human Rights Commission, the Government should give priority to finding candidates who are committed to using the Commission's power to launch its own applications, and to intervening in individual human rights applications at the Human Rights Tribunal in accordance with these recommendations.
22.
The Human Rights Commission should intervene in far more hearings of the Human Rights Tribunal, to ensure that the Tribunal regularly hears from a consistent, informed expert voice on the development of human rights legal principles.

23.
The Code should be amended to give the Human Rights Commission the right to intervene in any Tribunal proceeding as a full party, at any stage, to take full part in the proceeding, including calling evidence, making full argument on any issue, and seeking public interest remedies, and giving the Commission the a right to apply to court for judicial review of the Tribunal decision.

24.
The Human Rights Commission should make substantially greater use of its power to launch inquiries under the Code, including its power to compel access to evidence.

25.
The Human Rights Commission should establish an open, accountable process for soliciting and obtaining input from the public on what areas of systemic discrimination merit the Human Rights Commission's active pursuit via its power to undertake formal inquiries.
26.
The Code should be amended to:


a) allow an applicant to register a settlement agreement under the Code with the Human Rights Tribunal;


b) expand the mandate of the Human Rights Commission to include monitoring compliance with Tribunal orders and with settlements that are registered with the Tribunal, and to include enforcement of those orders or settlements where there is a breach of them;


c) give the Commission the investigative powers needed to serve that function.

27.
The Code should be amended to provide that 


a) in deciding a case, the Human Rights tribunal shall apply and follow policies published by the Human Rights Commission unless a party convinces the Tribunal that the Commission's policy is legally erroneous.


b) Where the Tribunal decides not to follow a policy of the Human Rights Commission it should be required to give reasons for that refusal.


c) The Human Rights Tribunal and Human Rights Commission should be required to track and annually report to the public on the instances when a party asks the Tribunal to adopt or follow a policy of the Commission, and whether and to what extent the Tribunal does so.

28.
As part of the Review process, and well before the final Report is issued, this Review should obtain from the Human Rights Tribunal and Human Rights Legal Support Centre comprehensive data on the extent to which public-interest remedies are included in Tribunal orders and settlement agreements, as compared with the situation before Bill 107, to enable the public to make presentations to the Review about them.

29.
The Review should recommend amendments to the Human Rights Code to strengthen the imposition of public-interest remedies including:


a) a substantially expanded role of the Human Rights Commission as intervener at Tribunal hearings; and


b) restoration of the opportunity of human rights applicants to seek to have the Human Rights Commission investigate and publicly prosecute their case, as dealt with further below.

30.
This Review should conclude that the Ontario Government is in contravention of the Human Rights Code by not having appointed the Disability Rights Secretariat and the Anti-racism Secretariat.

31.
The Ontario Government should immediately issue the necessary orders or directions to establish the Disability Rights and Anti-racism Secretariats at the Human Rights Commission as ss. 31.3 and 31.4 of the Code require.

32.
The Code should be amended to:


(a) expand the mandate of the Disability Rights Secretariat and Anti-Racism Secretariats to include the public investigation, conciliation and public prosecution of disability complaints under the Code, whether or not they are definable as systemic cases;


(b) confer on the Secretariats at least as much power to investigate, conciliate and prosecute cases as the Commission enjoyed under the Code before Bill 107;


c) provide that the members of the Secretariats shall be appointed by the same independent merit-based selection process as is proposed for appointment of Commissioners; and


d) require that the Secretariats be provided sufficient staffing and funding to fulfill their mandate. 

33.
The Code should be amended to repeal the Human Rights Tribunal's power to override the Statutory Powers Procedure Act. 

34.
The Human Rights Tribunal should take immediate steps to make fully accessible its on-line application forms, and generally to ensure that all of its web materials are fully accessible to persons with disabilities including those who use adaptive technology to navigate on the internet. For example, the Tribunal should:


a) retain a qualified independent outside consultant with expertise in information technology accessibility to audit the Tribunal's website including its on-line forms;


b) make public any report and recommendations received; 


c) promptly implement any corrective measures that are proposed; and 


d) have a group of independent individuals with disabilities who use adaptive technology test out the Tribunal's website, including its on-line forms, once any recommended corrective actions are taken. 

35.
The Code should be amended to provide that only the Code itself, and not the Human Rights Tribunal's rules, can govern and set the test for any "gatekeeping" by the Tribunal, screening out cases before they are fully heard on the merits. 

36.
The Code should be amended to: 


a) require that the Tribunal render any interim ruling within 60 days for any interim decision and 90 days for any final ruling;


b) where a member of the Tribunal does not comply with a time line for a decision, the chair of the Tribunal or the Chair of the Social Justice Tribunal should be immediately notified and required to take steps to ensure that the decision is rendered promptly; and 


c) until the delayed decision is rendered, the Tribunal should assign no further cases to that member of the Tribunal.

37.
This Review should find that Bill 107's transition regime seriously failed to meet the needs of fully 885 people whose cases were before the Human Rights Commission when its mandate died, and who abandoned their case once the Commission was no longer available to them.

38.
This Review should find that it was inappropriate for the Human Rights Legal Support Centre to refuse to provide legal services to those who, during the transition, ended up at the Human Rights Tribunal without the Human Rights Commission having carriage of their case. 

39.
The Code should not be amended to permit the ordering of costs by the Human Rights Tribunal.

40.
The Code should be amended to prohibit the Human Rights Tribunal from making a rule or decision that would permit the ordering of costs in Tribunal hearings.

41.
The Code should be amended to provide that no court shall order a complainant to pay court legal costs of a respondent in an appeal or judicial review application unless the complainant's position in that court proceeding was frivolous, vexatious, advanced in bad faith.

42.
In any case where the Human Rights Legal Support Centre represents an applicant at the Human Rights Tribunal, the Centre should be required to cover the legal costs of any respondent in the case where the applicant is successful at the Tribunal and the respondent takes the case to Court on judicial review, succeeds in Court, and gets a cost order against the applicant. 

43.
Pending implementation of the immediately preceding recommendation, the Human Rights Legal Support Centre should make public a policy on when it will pay the costs order that a court makes against a client of the Centre's.

44.
Until and unless the law governing court costs are changed, the Human Rights Legal Support Centre should warn potential applicants of the risk of facing a legal court costs order, if the applicant wins at the Tribunal, but a court later overturns that Tribunal decision.
45.
The Code should be amended to establish an arms-length, non-partisan body with input from all political parties, whose membership is to be selected by the Chief Justice of Ontario, to screen appointments to the Human Rights Tribunal, Human Rights Commission and the board of directors of the Human Rights Legal Support Centre based solely on merit and expertise.

46.
The Code should be amended to require that every four years, starting with the issuance of the final report of this Review the Government should appoint an Independent Review of the system for enforcing human rights in Ontario. The Independent Review should be required to hold open, accessible public consultations. Even if the Code is not amended to require this, the Government should commit to holding such Reviews.

� Section 57 of the Human Rights Code provides:


	"SECTION 57


	Review


	57. (1) Three years after the effective date, the Minister shall appoint a person who shall undertake a review of the implementation and effectiveness of the changes resulting from the enactment of that Act.


	Public consultations


	(2) In conducting a review under this section, the person appointed under subsection (1) shall hold public consultations.


	Report to Minister


	(3) The person appointed under subsection (1) shall prepare a report on his or her findings and submit the report to the Minister within one year of his or her appointment."


� Our involvement in the 2006 public debates over Bill 107 is documented at: � HYPERLINK "http://www.aodaalliance.org/reform/default.asp" ��http://www.aodaalliance.org/reform/default.asp� 


� Our activities in 2006 during public debates on Bill 107, and our concerns about that legislation voiced at that time, are all documented at � HYPERLINK "http://www.aodaalliance.org/reform/default.asp" ��http://www.aodaalliance.org/reform/default.asp� 


� See � HYPERLINK "http://www.aodaalliance.org/reform/update-110606.asp" �http://www.aodaalliance.org/reform/update-110606.asp�  


�  See � HYPERLINK "http://www.aodaalliance.org/reform/update-112306.asp" ��http://www.aodaalliance.org/reform/update-112306.asp� 


� 	April 26, 2006, Ontario Legislature, First Reading of Bill 107


� 	August 8, 2006 Standing Committee on Justice Policy, London 


� 	August 8, 2006 Standing Committee on Justice Policy, London 


� 	August 8, 2006 Standing Committee on Justice Policy, London


� 	August 8, 2006 Standing Committee on Justice Policy, London 


� 	August 9, 2006 Standing Committee on Justice Policy, Ottawa 


� 	August 10, 2006 Standing Committee on Justice Policy, Thunder Bay 


� 	August 10, 2006 Standing Committee on Justice Policy, Thunder Bay


� 	As a result, the Human Rights Code provides:


	"45.11 (1) A corporation without share capital is established under the name Human Rights Legal Support Centre in English and Centre d'assistance juridique en matière de droits de la personne in French.


	Membership


	(2) The members of the Centre shall consist of its board of directors.


	Not a Crown agency


	(3) The Centre is not an agent of Her Majesty nor a Crown agent for the purposes of the Crown Agency Act.


	Powers of natural person


	(4) The Centre has the capacity and the rights, powers and privileges of a natural person, subject to the limitations set out in this Act or the regulations.


	Independent from but accountable to Ontario


	(5) The Centre shall be independent from, but accountable to, the Government of Ontario as set out in this Act.


	SECTION 45.12


	Objects


	45.12 The objects of the Centre are,


	(a) to establish and administer a cost-effective and efficient system for providing support services, including legal services, respecting applications to the Tribunal under Part IV;


	(b) to establish policies and priorities for the provision of support services based on its financial resources.


	 SECTION 45.13


	Provision of support services


	45.13 (1) The Centre shall provide the following support services:


	1. Advice and assistance, legal and otherwise, respecting the infringement of rights under Part I.


	2. Legal services in relation to,


		i. the making of applications to the Tribunal under Part IV,


		ii. proceedings before the Tribunal under Part IV,


		iii. applications for judicial review arising from Tribunal proceedings,


		iv. stated case proceedings,


		v. the enforcement of Tribunal orders. 


	3. Such other services as may be prescribed by regulation.


	Availability of services


	(2) The Centre shall ensure that the support services are available throughout the Province, using such methods of delivering the services as the Centre believes are appropriate."


	The Conservative Party's proposed amendment included:


	"Applicant's Right to Publicly-Funded Full, Effective Legal Counsel


9.1 (1) Everyone who makes an application with the Tribunal in accordance with this Act, or who has a genuine intention to make an application has the right throughout the application and at all related proceedings to full, effective legal support and representation in the form of independent legal counsel at public expense.


	No eligibility criteria


(2) The right referred to in subsection (1) shall not be subject to any means test or other qualification or eligibility criteria based on the applicant’s or potential applicant’s financial resources.


	Application to Tribunal


(3) Notwithstanding any other provision of this Act, an applicant or potential applicant may apply ex parte to the Tribunal for an order requiring the Attorney General to pay for any legal services provided pursuant to this provision within a reasonable time."


See � HYPERLINK "http://www.aodaalliance.org/reform/pc-bill-amedments.asp" ��http://www.aodaalliance.org/reform/pc-bill-amedments.asp� ; And see the Ontario Hansard for the Standing Committee on Justice Policy November 29, 2006


� In this brief's conclusion, we discuss the Centre's explanations for these rates of abandoned calls. 





� The Human Rights Tribunal's February 1, 2012 disclosures to us included the following:


a) "The percentages in our original answer on representation reflect whether there is a representative for the applicant listed on our case management system. For open cases this statistic captures cases in which there is currently a representative. For closed cases, it reflects whether there was a representative on the file at the time the file was closed."


b) "The Tribunal does not have statistics available on representation at summary hearings."


 


� Our March 28, 2008 brief to the Human Rights Tribunal on its proposed rules of procedure, which a number of others endorsed, is available at � HYPERLINK "http://www.aodaalliance.org/strong-effective-aoda/03282008.asp" �http://www.aodaalliance.org/strong-effective-aoda/03282008.asp� 


� The Human Rights Legal Support Centre's January 9, 2012 disclosure to us included:


"Does the Centre provide legal services or representation if our lawyers assess an application as being without merit? 


	No. The Centre will not provide full representation to an applicant if our legal assessment of a claim is that the facts or the law do not support a finding that discrimination under the Code occurred. We believe that it is important that our services be available to individuals who have experienced conduct that constitutes discrimination under the Code. The Centre would have fewer resources for meritorious claims if our lawyers provided representation to individuals even after concluding that a claim does not amount to a provable infringement of a Code right." 


� The Human Rights Legal Support Centre's February 3, 2012 email to us included:


"Our general practice is to enter into stage-by-stage retainers even when it is entirely likely that the Centre will remain retained through the whole process. We have never had a client decline to commence the application process on the basis that he or she was not guaranteed legal representation throughout the process. If the Centre is launching an application to challenge systemic practices, we would generally be committed from beginning to end."


� Ontario, Report of a Study by Judge Rosalie S. Abella: Access to Legal Services by the Disabled (Toronto: Queen's Printer, 1983) at 55-60





� The Code, as amended by Bill 107, provides: as follows , regarding the mandate of the Human Rights Legal Support Centre:


	45.12 The objects of the Centre are,


	(a) to establish and administer a cost-effective and efficient system for providing support services, including legal services, respecting applications to the Tribunal under Part IV;


	(b) to establish policies and priorities for the provision of support services based on its financial resources."


	


� The Human Rights Legal Support Centre's 2009-2010 Annual Report states:


"On February 23, 2010, the Centre filed applications on behalf of eight people living with disabilities against four Ontario municipalities (Toronto, Smiths Falls, Kitchener and Sarnia) that had planning by-laws that limit where housing is available for disabled people within their communities. 


	While the by-laws are supposed to regulate land use, people with disabilities are often shut out by zoning rules that explicitly limit the sites available for supportive housing. These applications mark the first time a legal challenge has been mounted against discriminatory by-laws using Ontario's new human rights system. The Centre is working with the Dream Team, an organization comprised of people living with mental illness that advocates for more supportive housing for people with disabilities in Ontario. 


	Shortly after the applications were filed, the City of Sarnia amended its by-laws to remove the by-laws that restricted locations for housing for people with disabilities. The City of Smiths Falls is also reviewing its by-laws and considering amendments, including the removal of a by-law that allows no more then 36 "mentally handicapped" people to be housed in group homes within the entire municipality." 


� The Human Rights Legal Support Centre's January 27, 2012 disclosures to us included:


""The Centre recommends public interest remedies but must always take final instructions from the individual who has suffered the impact of the discrimination. If our client decides to accept a financial settlement without a public interest remedy, we are required to accept the instructions of our client. The person who has experienced the discrimination is entitled to make this decision under the legislation." 


� Section 45.17 of the Code provides:


	"SECTION 45.17


	Annual report


	45.17 (1) The Centre shall submit an annual report to the Minister within four months after the end of its fiscal year.


	Fiscal year


	(2) The fiscal year of the Centre shall be from April 1 to March 31 of the following year."


� Section 31.6 of the Code provides:


	"SECTION 31.6


	Annual report


	31.6 (1) Every year, the Commission shall prepare an annual report on the affairs of the Commission that occurred during the 12-month period ending on March 31 of each year.


	Report to Speaker


	(2) The Commission shall submit the report to the Speaker of the Assembly no later than on June 30 in each year who shall cause the report to be laid before the Assembly if it is in session or, if not, at the next session.


	Copy to Minister


	(3) The Commission shall give a copy of the report to the Minister at least 30 days before it is submitted to the Speaker under subsection (2)."


� Section 45.10 of the Code provides: 


	"SECTION 45.10


	Annual report


	45.10 (1) The Tribunal shall make a report to the Minister not later than June 30 in each year upon the affairs of the Tribunal during the year ending on March 31 of that year.


	Report laid in Assembly


	(2) The Minister shall submit the report to the Lieutenant Governor in Council who shall cause the report to be laid before the Assembly if it is in session or, if not, at the next session."


� Our November 14, 2011 letter to the Human Rights Legal Support Centre included:


"6.	For how many potential complainants/applicants has the Human Rights Legal Support Centre decided not to provide legal representation at formal or informal proceedings of the Human Rights Tribunal, or to assist in drafting a human rights application, or not to represent further, due to a determination by the Centre that there was a lack of merit to their case?


a) per year


b) in total since your organization began operations."


� The Human Rights Legal Support Centre's 20January 9, 2012 response to us includes:


""How often does the Centre decline to provide further or ongoing legal services, including representation, based on a negative assessment of the merits of an application or potential application to the Tribunal?


	We cannot give a reliable number in answer to this question. In 2012, the Centre’s new case management system will, for the first time, be able to produce statistical data with respect to our service eligibility determinations. There is currently no information available about the number of instances in which further legal services were not provided because our lawyers concluded that an application was not supported by the evidence or the law." 


� Hansard: April 26, 2006, Ontario Legislature, First Reading Bill 107


� See � HYPERLINK "http://www.aodaalliance.org/reform/update-112406b.asp" �http://www.aodaalliance.org/reform/update-112406b.asp�


� At a conference held just days before Bill 107 went into effect, the executive director of the Human Rights Legal Support Centre said the following:


Kathy Laird:


“On the first point, if we’re representing someone and they need medical and expert evidence, we will pay for that medical and expert evidence. If we run out of money to do it, I’ll let you know and I hope that you’ll be the first…”


	June 13, 2008, Community Living Ontario Conference


� The Human Rights Legal Support Centre said the following in its January 9, 2012 disclosure to us:


	"Because systemic cases often require expert evidence, the Centre has been asked whether it has the ability to retain expert witnesses where necessary to prove discrimination. An expert witness is a person who is recognized by the Tribunal to have expertise in an special area at issue in a hearing, including scientific, social science or technical areas of evidence. For example, actuarial evidence might be required in a hearing about a discriminatory provision in an insurance policy. Expert witnesses generally charge a fee for preparing a report and for testifying at a hearing. 


	The Centre has a budget for expert evidence and has retained experts in every case in which expert evidence was required. In 2009/10, we used expert evidence in 14 cases. In 2010/11, we retained experts in 9 cases. In one instance, we asked a client with significant financial means to share the cost of the expert’s fee." 


	On January 23, 2012, we wrote the Centre to clarify its answer. In its January 31, 2012 response to our further inquiries, the Centre stated:


	"EXPERT WITNESSES


The Centre has envelope funding and no cap on fees for expert witnesses. Our budget allocates $23,000 for expert fees, including medical reports. To date, the most we have spent in one year is 20,391. We would be able to redirect funds to this budget line if needed."


 


� Section 35(1) of the Code provides: 


	"35. (1) The Commission may apply to the Tribunal for an order under section 45.3 if the Commission is of the opinion that,


	(a) it is in the public interest to make an application; and


	(b) an order under section 45.3 could provide an appropriate remedy."


� Hansard: April 26, 2006 Ontario Legislature First Reading Bill 107 





� See: � HYPERLINK "http://www.ohrc.on.ca/en/resources/news/settled" �http://www.ohrc.on.ca/en/resources/news/settled� 


� Section 45.3 sets out the remedies the Commission can seek. It states:


	"SECTION 45.3


	Orders of Tribunal: applications under s. 35


	45.3 (1) If, on an application under section 35, the Tribunal determines that any one or more of the parties to the application have infringed a right under Part I, the Tribunal may make an order directing any party to the application to do anything that, in the opinion of the Tribunal, the party ought to do to promote compliance with this Act.


	Same


	(2) For greater certainty, an order under subsection (1) may direct a person to do anything with respect to future practices."


	Section 35 of the Code provides in material part:


	SECTION 35


	Application by Commission


	35. (1) The Commission may apply to the Tribunal for an order under section 45.3 if the Commission is of the opinion that,


	(a) it is in the public interest to make an application; and


	(b) an order under section 45.3 could provide an appropriate remedy."


� Section 45.2 of the Code provides:


	"SECTION 45.2


	Orders of Tribunal: applications under s. 34


	45.2 (1) On an application under section 34, the Tribunal may make one or more of the following orders if the Tribunal determines that a party to the application has infringed a right under Part I of another party to the application:


	1. An order directing the party who infringed the right to pay monetary compensation to the party whose right was infringed for loss arising out of the infringement, including compensation for injury to dignity, feelings and self-respect.


	2. An order directing the party who infringed the right to make restitution to the party whose right was infringed, other than through monetary compensation, for loss arising out of the infringement, including restitution for injury to dignity, feelings and self-respect.


	3. An order directing any party to the application to do anything that, in the opinion of the Tribunal, the party ought to do to promote compliance with this Act.


	Orders under par. 3 of subs. (1)


	(2) For greater certainty, an order under paragraph 3 of subsection (1),


	(a) may direct a person to do anything with respect to future practices; and


	(b) may be made even if no order under that paragraph was requested."


� Our January 9, 2012 letter to the Pinto Human Rights Code Review states in material part:


	"First, downplayed and sidelined from your Consultation Paper's discussion of Bill 107's new, more restricted role of the Ontario Human Rights Commission, is any inquiry into the Commission's use of its power under Bill 107 to initiate its own applications before the Human Rights Tribunal. Your Consultation Paper asks no questions about whether the Commission has effectively used this power since Bill 107 went into effect. 


	This is a serious omission. A key area where we believe Bill 107's implementation falls far short concerns the Human Rights Commission's very limited use of its power to bring its own applications. The small group of lawyers who proposed Bill 107, and who vigorously advocated for it in 2006, as well as the McGuinty Government claimed that under Bill 107, the Human Rights Commission would not be weakened. The public was told that the Human Rights Legal Support Centre would bring individual cases. At the same time, the public was told that the Human Rights Commission would effectively tackle systemic discrimination by using its power to launch its own public interest applications. These were to be two separate streams of cases coming to the Human Rights Tribunal under Bill 107.


	We are very concerned that Bill 107's implementation didn't live up to this. Our November 17, 2011 letter to you asked you to address this issue, among others. However, your Consultation Paper's list of questions leaves out this important role of the Commission. It only asks:


	"Ontario Human Rights Commission


	Whether the Ontario Human Rights Commission (OHRC), in its revised role, is proactively addressing systemic human rights issues through activities such as research and monitoring, policy development, and education and training.


	a) How would you describe your overall experience with the Human Rights Commission? What were the positive and negative elements of that experience? What areas could be improved?


	b) Was it easy to find information about the Commission, its programs and activities? Have you used any of the information or tools on the Commission’s website? Was the Commission accessible?


	c) Have you been involved in any public education programs provided by the Commission or participated in the Commission’s public consultations?


	d) Has the Commission provided assistance to you or your organization in understanding human rights or preventing discrimination?


	e) Did the Commission intervene in your application before the Tribunal?"


	Moreover, your Consultation Paper, in only briefly referring to the Commission's power to initiate its own cases, incorrectly suggests or implies that this power has been preserved from the old Human Rights Code. It states: "The OHRC retained its authority to initiate and intervene in applications before the HRTO." In fact, and over our objections in 2006, Bill 107 reduced that power, reducing the kinds of remedies the Commission could thereby seek.


	Could you please let us know why and how your Review decided to omit this question. Did anyone at the Government or elsewhere ask you to omit this, or to take any steps to downplay it?


	It is no solution to this omission for your Consultation Paper to invite people generally to address any topic they wish. 


	We therefore ask that:


	1. The Consultation Paper be amended to explicitly inquire whether the Human Rights Commission has made sufficient use of its power to initiate its own applications/complaints before the Human Rights Tribunal to effectively combat systemic discrimination."


	The text of this entire letter is available at � HYPERLINK "http://www.aodaalliance.org/strong-effective-aoda/0109022012.asp" ��http://www.aodaalliance.org/strong-effective-aoda/0109022012.asp� 





� The February 10, 2012 letter from Review Chair Andrew Pinto to AODA Alliance Cchair David Lepofsky stated:





"I do consider the Commission’s power to initiate its own applications to be within the scope of the Review and I have and will continue to investigate that aspect with the Commission.  My view is that this aspect clearly arises from the Consultation Paper’s reference to “whether the OHRC, in its revised role, is proactively addressing systemic human rights issues,” although I understand that the four questions mentioned do not explicitly ask that specific question.


 


I also consider the question of systemic discrimination extremely important and I am asking all the human rights agencies, the public and organizations about steps that can be taken to reduce or eliminate human rights complaints (applications) in the first place; or, where applications proceed, whether systemic discrimination concerns are being adequately addressed."


 


� Section 37 of the Code provides:


	37. (1) The Commission may intervene in an application under section 34 on such terms as the Tribunal may determine having regard to the role and mandate of the Commission under this Act.


	Intervention as a party


	(2) The Commission may intervene as a party to an application under section 34 if the person or organization who made the application consents to the intervention as a party."


� We want to bring to the Review's attention the Human Rights Commission's information on point in its February 3, 2012 response to our requests for information:


"2. Thank you for identifying the cases where the Commission has intervened in the Tribunal proceedings brought by individual applicants. In how many cases, if any, has the Commission applied to intervene but the tribunal refused to permit the Commission to intervene? In how many cases, if any, did the Tribunal restrict the extent of the Commission's participation as an intervener as compared to the level of participation that the Commission requested?


	Response: In Ellis v. Petro Canada, 2010 HRTO 1182 (CanLII) the Tribunal said that the Commission does not have the ability to intervene in transitional applications as of right (even with the consent of the applicant). Commission must seek leave to intervene in transitional applications. The Commission was not permitted to intervene as a party and call any other evidence, cross examine any witnesses, make any submissions or seek any remedies. The Commission was granted intervener status for the limited purpose of calling a witness to identify witness statements obtained during the Commission investigation relied upon by the applicants and to call a witness to identify the statistical evidence and analysis set out in the Commission brief.


	With respect to s. 34 applications, The Dream Team v. Toronto (City), 2011 HRTO 1691 (CanLII), a decision of the Executive Chair, contains a very helpful review of the role of the Commission in interventions before the HRTO. For example (at paras. 14-15): 


[14] The Commission is a public agency established under the Code. Section 29 sets out its broad and important mandate, and that section, along with others, sets out the Commission’s powers and the mechanisms by which it may fulfill its mandate. The Tribunal has recognized the Commission’s broad mandate, and the important role it can play in section 34 applications that may be brought before the Tribunal. (See: de Pelhan v. Mytrak Health Systems, 2008 HRTO 147 (CanLII), 2008 HRTO 147, 2009 HRTO 172 (CanLII), 2009 HRTO 172; Carmilo v. Ottawa Police Services Board, 2009 HRTO 1533 (CanLII), 2009 HRTO 1533, 2009 HRTO 1988 (CanLII), 2009 HRTO 1988; Whiteley v. Osprey Media Publishing, 2010 HRTO 1063 (CanLII), 2010 HRTO 1063, 2010 HRTO 1554 (CanLII), 2010 HRTO 1554; Seberras v. Workplace Safety and Insurance Board, 2011 HRTO 199 (CanLII), 2011 HRTO 199, 2011 HRTO 541 (CanLII), 2011 HRTO 541). 


[15] Section 37 provides for Commission interventions in applications brought by individuals or organizations under section 34. The Legislature’s inclusion of a specific section dealing with Commission interventions is noteworthy because, amongst other things, it makes a distinction between the Commission and others who might seek to intervene in applications before the Tribunal, thereby recognizing the Commission’s public interest mandate, expertise and special role under the Code. 


	It also confirms that the Commission can intervene as a party, as of right, in s. 34 applications where the applicant has consented (at para. 17):


	In my view, a plain reading of subsection 37(2), in the context of section 37, and the Code as a whole, leads to the conclusion that the Commission is entitled to intervene as of right, as a full party. In an intervention under subsection 37(2), the Commission does not request the right to intervene, the Commission is entitled to intervene.


	The HRTO has not refused any OHRC application to intervene under s.34."





� For example, speaking for the Government, then Attorney General Michael Bryant promised: 


	"The Human Rights Code Amendment Act, 2006, if passed, would strengthen Ontario's human rights commission."


	Hansard, April 26, 2006, Ontario Legislature, First Reading Bill 107 


� See: � HYPERLINK "http://www.aodaalliance.org/strong-effective-aoda/02012011.asp" �http://www.aodaalliance.org/strong-effective-aoda/02012011.asp� 


� See: � HYPERLINK "http://www.aodaalliance.org/strong-effective-aoda/03212011.asp" �http://www.aodaalliance.org/strong-effective-aoda/03212011.asp� 


� See: Council of Canadians with Disabilities v. Via Rail Canada Inc. [2007] 1 S.C.R. 650. 


� See: � HYPERLINK "http://www.aodaalliance.org/strong-effective-aoda/02172011.asp" �http://www.aodaalliance.org/strong-effective-aoda/02172011.asp� 


� See: � HYPERLINK "http://www.aodaalliance.org/strong-effective-aoda/06032011.asp" �http://www.aodaalliance.org/strong-effective-aoda/06032011.asp� 





� The Tribunal's December 9, 2011 response to our inquiries includes:


	"19. Since June 30, 2008, in how many cases has the Tribunal exercised its Mandate to consider a policy approved by the Human Rights Commission as provided for in s. 44 of Bill 107? In what number and percentage of those cases did the Tribunal adopt or follow the human Rights Commission's policy? 


	The HRTO does not gather this statistic. All decisions are available on CanLII."


� The Human Rights Commission's January 17, 2012 response to our request for information includes:


	"10.	Since June 30, 2008, in how many cases has the Human Rights Commission, as a party or intervener in proceedings before the Human Rights Tribunal, used its power under section 44 of Bill 107 to require the Tribunal to consider a policy that the Commission had approved? In how many cases, if any, where the Human Rights Commission believes that the Tribunal's decision or order is inconsistent with the Commission's policy, has the Commission asked the Tribunal to state a case to the Divisional Court, as permitted by section 44.1 of Bill 107?


	Section 44 of Bill 107 is now section 45.5. 


	Section 45.5 (1) states: “In a proceeding under this Part, the Tribunal may consider policies approved by the Commission under section 30. 2006, c. 30, s. 5.


	Same


	(2) Despite subsection (1), the Tribunal shall consider a policy approved by the Commission under section 30 in a proceeding under this Part if a party to the proceeding or an intervener requests that it do so. 2006, c. 30, s. 5.”


	The OHRC does not record the number of times that a party to an application or an intervener has requested the HRTO to consider policies approved by the Commission under section 30 of the Code.


	To date, the OHRC has not needed to apply to the HRTO to have the Tribunal state a case to the Divisional Court pursuant to section 45.6(1) of the Code."


� See the Human Rights Legal Support Centre's January 9, 2012 disclosures to us. 


� Section 45.2(2)(b) of the Human Rights Code now provides:


	"(2) For greater certainty, an order under paragraph 3 of subsection (1),


	(a) may direct a person to do anything with respect to future practices; and


	(b) may be made even if no order under that paragraph was requested."	





� The December 9, 2011 response from the Tribunal states:


	"11. In how many and what percentage of cases settled before the Tribunal since June 30, 2008, and in which the Human Rights Commission was not taking part, were public interest remedies included as part of the terms of resolution? We would appreciate this information being broken down:


a) on a per year basis since Bill 107 went into effect; and


b) in total since bill 107 went into effect.


	The HRTO does not collect data on the content of settlements nor are such settlements filed with the HRTO.


	12. How many cases have gotten a hearing before the Tribunal of any sort, whether on the merits or on procedural issues, since June 30, 2008, in which the Human Rights Commission took no part? Of these, in how many were public interest remedies requested? Of those, in how many were public interest remedies ordered by the Tribunal? We would appreciate this information being broken down:


a) on a per year basis since Bill 107 went into effect; and


b) in total since Bill 107 took effect.


	The HRTO does not track this data. All HRTO decisions and orders are reported on CanLII.


	13. Does the Tribunal keep track of statistics on the nature and kind of public interest remedies obtained through settlements or Tribunal orders at the end of a contested hearing? For example, can the tribunal provide a breakdown of the number of applications that resulted in orders or settlements that involved requirements that an organization undertake human rights training, some form of monitoring of compliance, the creation of anti-discrimination policies, etc.


	The HRTO does not collect data on the content of settlements nor are such settlements filed with the HRTO. The HRTO does not keep statistics on the nature of its orders. All decisions and orders are reported on CanLII."


� The Centre wrote us the following on January 9, 2012: 


	"6.	Taking a broad lens: public interest remedies and systemic discrimination claims


Ontario’s human rights system can only be considered effective if it can deliver public interest remedies that will provide protection to the broader community affected by discrimination, not just the few who are willing to start a legal action. This is tied to the capacity of the system to deal effectively with applications that raise issues of systemic discrimination. 


	The Centre seeks public interest remedies in all its cases and has taken up several systemic discrimination cases that are currently working their way through the Tribunal process. 


	6.1 	Public Interest Remedies


	Under the Code, when the Tribunal finds that discrimination has occurred in a workplace or service setting, it can order the employer or service provider to take steps to eliminate the circumstances, practices or policies that led to the discrimination or allowed it to continue. This is called a public interest remedy. 


	The 2006 amendments gave the Commission the right to launch an application for a public interest remedy in its own name. As well, the Tribunal gained the authority to order a public interest remedy whether or not it was requested by the applicant. Most importantly, the higher volume of claims now filed each year, and the increased number of hearings under the new system, have together produced a very significant increase in public interest remedies, either negotiated at mediation or ordered by the Tribunal. 


	Notably, the Tribunal is currently receiving over 3000 new applications per year, as compared to an average of 2400 new complaints filed at the Commission each year, with less than 150 complaints referred to the Tribunal for mediation and hearing in a typical year. The Tribunal issued 107 final substantive decisions in 2010/11, as compared to an average of about 10 final decisions per year before the reforms. A review of decisions on CanLII shows that public interest remedies are very frequently ordered by the Tribunal. Public information is not available on the frequency of public interest remedies in settlement agreements, but see below for information on the Centre’s success in negotiating public interest remedies at Tribunal mediations. 


	For more information on the increase in human rights claims and decisions under the new system, see BEFORE AND AFTER: MORE HUMAN RIGHTS CLAIMS; MORE DECISIONS, attached to this document or available by email request to the Centre at: ASt.John@hrlsc.on.ca.


	The Centre has been asked if we are achieving broad public interest remedies at mediations and hearings. We are. The Centre always advises applicants to seek a public interest remedy in filing, settling and litigating their human rights application. Examples of the public interest remedies that the Centre achieved at litigation or in settlement negotiations are included in our Annual Report each year. A summary of our work in this area is set out below. 


	6.1.2 Public interest remedies at hearings


	In litigating applications before the Tribunal in 2010/11, the Centre achieved a public interest remedy in 70% of its successful decisions, including orders: 


•	requiring an employer to take human rights training provided by the Commission; 


•	requiring a service provider to retain at their own expense a qualified consultant to review practices and make recommendations concerning accommodation of children with disabilities in all the respondent’s programs;


•	requiring a police service to develop training materials for the investigation of harassment, discrimination and reprisal complaints in consultation with a human rights expert; and 


•	requiring an employer to retain an independent human rights expert to develop a human rights policy and a procedure for harassment complaints. 


	In addition, the Centre has won, at hearings, financial compensation for applicants totalling in excess of $346,000. 


	6.1.3. Public interest remedies in settlements


	Examples of public interest remedies negotiated by the Centre in settlement agreements over the past three years include: 


•	In response to allegations of disability-based discrimination in employment, a national retailer agreed to develop a country-wide accommodation policy and to train its human resources and management staff in all Canadian locations; 


•	In response to allegations of discrimination in employment based on race and ethnic origin, a telemarketing company agreed to distribute a memo to all existing employees clarifying that discriminatory or harassing statements by customers on the basis of race, place of origin, ethnic origin or any other prohibited grounds of discrimination will not be tolerated by the company. Also agreed to conduct a training program and establish an internal process for employees to use when subjected to discriminatory or harassing conduct; 


•	In response to allegations of discrimination in housing on the basis of disability, a non-profit housing provider agreed to remove mobility barriers in common areas of a multi-unit building and to implement and train staff on a new accommodation policy (with complaint forms posted on its website and 30 day deadline for response) within 6 months;


•	In response to allegations of sexual harassment in a workplace staffed by new immigrants, a company agreed to implement and train all staff on a human rights policy (including complaint mechanism). Also agreed to conduct information sessions for employees about the new policy in their own languages; 


•	In response to allegations of discrimination in services based on disability, a police service agreed to deliver regular staff training on meeting the needs of the deaf community, as well as a new monitoring system in which all occurrences involving deaf persons are reviewed; 


•	In response to allegations of discrimination in services based on place of origin and ethnic origin, a store agreed to develop a human rights policy to include issues specific to immigrants. Agreed to post notice of the policy and the complaints process in the store; 


•	In response to allegations of harassment based on sexual orientation, a call centre agreed to retain an external consultant to provide human rights training for supervisory employees relating to harassment in the workplace. Agreed to deliver training in-housing annually. 


	In 2010/11, an estimated 75% of our settlements achieved a public interest remedy; negotiated financial compensation exceeded $300,000. A more complete picture of our negotiated settlements will be available in 2012 when our new case management system is fully implemented."


� Our January 23, 2012 inquiry of the Human Rights Legal Support Centre included, among other things, the following:


	"8. The Centre says that there has been an increase in public interest remedies ordered by the Tribunal since Bill 107 went into effect:


	a) Please provide any and all specifics that you have on this, including the basis of this claim. For example, what is the number of pre-Bill 107 public interest remedies to which you are comparing, and for what year or years? Where are you getting these numbers to compare?


	b) Does the Centre here claim that since Bill 107, there is a higher rate of public interest remedies that the Tribunal orders relative to the total number of cases that it decides?


	9. The Centre says it regularly seeks systemic or public interest remedies:


	a) For whom does the Centre act when seeking these in an individual case – the private client or some other perceived public interest at large?


	b) If an applicant is prepared to settle a case on terms that a respondent offers, but which includes no systemic or public interest remedies, what steps, if any, does the Centre take to try to get the respondent to agree to public interest remedies, and on whose behalf does the Centre then act? 


	c) Could you please provide annual statistics of the total number of case settlements your Centre has negotiated, and the percentage of all settlement agreements in which your Centre has settled a case, and in which a public interest or systemic remedy has been obtained? 


	d) Please also provide copies of the settlement agreements with or without public interest remedies. Let us know if your Centre, agrees to confidentiality terms in settlement agreements and if so, in what circumstances."


� The Human Rights Legal Support Centre's response to us on January 27, 2012 included:


"IS THERE AN INCREASE IN PUBLIC INTEREST REMEDIES ORDERED BY THE TRIBUNAL?


	Yes. More public interest remedies are being ordered by the Tribunal since the Code was amended to give applicants direct access to the Tribunal. This is simply because there are more decisions being released. 


	Information on the public interest remedies ordered by the Tribunal in the past three years is available by reviewing its decisions on CanLII. 


	Information about public interest remedies prior to the 2006 amendments is available, to a limited extent, in the Commission’s Annual Reports on its website. For example, in 2006/7, the Commission’s Annual Report states that it proved discrimination in 10 decisions released by the Tribunal and summarizes 7 decisions that achieved significant public interest remedies. In 2005/6, the Annual Report reports 11 decisions finding discrimination and summarizes 3 decisions with significant public interest remedies. In both years, more of the successful decisions may have included a public interest remedy that was not reported in the Annual Report. 


	The Centre reviewed decisions on the merits released by the Tribunal in 2011 in its new applications stream. Public interest remedies were ordered in 67% of these decisions. There were 24 decisions finding discrimination, of which 16 ordered public interest remedies. In addition the Tribunal issued 256 final decisions in the transitional cases stream. Although the Centre has not conducted a review of these decisions, to our knowledge, public interest remedies have been ordered in a smaller portion of this group of decisions, which dealt with complaints initially filed with the Commission. 


	Examples of public interest remedies achieved by the Centre include orders: 


• requiring an employer to take human rights training provided by the Commission; 


• requiring a service provider to retain a qualified consultant to review practices and make recommendations concerning accommodation of children with disabilities in all programs; 


• requiring a police service to develop training materials for the investigation of harassment, discrimination and reprisal complaints in consultation with a human rights expert; and 


• requiring an employer to retain an independent human rights expert to develop a human rights policy and a procedure for harassment complaints. 


IF A VICTIM OF DISCRIMINATION IS OFFERED A SETTLEMENT WITH NO POSSIBLE PUBLIC INTEREST SETTLEMENT, CAN THE CENTRE REFUSE TO ALLOW THE SETTLEMENT? 


	No. The Centre acts for individual human rights claimants and must take instructions from our individual clients. We always recommend public interest remedies to our clients and in the vast majority of cases, our clients want to achieve results that will prevent other incidents of discrimination. The Centre also consults with advocacy groups to target public interest remedies that will have the broadest impact.


	The Centre recommends public interest remedies but must always take final instructions from the individual who has suffered the impact of the discrimination. If our client decides to accept a financial settlement without a public interest remedy, we are required to accept the instructions of our client. The person who has experienced the discrimination is entitled to make this decision under the legislation.


	Under the former system, the Commission could refuse to consent to a settlement in the absence of a public interest remedy, even if this resulted in the withdrawal of the financial offer to the victim of discrimination. 


	DOES THE CENTRE NEGOTIATE SETTLEMENTS FOR PERSONS WHO HAVE SUFFERED DISCRIMINATORY TREATMENT?


	Yes. The Centre has settled 309 human rights claims in the first 9 months of the current fiscal year (April 2011 to December 2011). 


	The Centre achieved 350 settlements in 2010/11 and 258 settlements in 2009/10. 


	The Centre owes a duty of confidentiality to its clients and could not release detailed information on settlement agreements without the consent of both our client and the other party. The Centre attempts to negotiate non-confidential settlement terms and has had some success in doing so. 


	For example, the Centre was able to work with the City of Sarnia to obtain widespread media coverage of amendments to its bylaws to remove discriminatory zoning affecting people with disabilities. The amendments resulted in the withdrawal of an application filed by the Centre against the City. 


	Another example is the application of John Pruyn, a disabled gentleman assaulted by police during the G-20 events. The settlement agreement negotiated with the police allowed Mr. Pruyn to continue to speak publicly about his mistreatment by police. 


	We include anonymized information on our settlement agreements in our Annual Reports. See the 2009/10 Annual Report at � HYPERLINK "http://www.hrlsc.on.ca/en/AnnualReports.aspx" �http://www.hrlsc.on.ca/en/AnnualReports.aspx�."


� Sections 31.3 and 31.4 of the Human Rights Code provide:


	"Anti-Racism Secretariat


	31.3 (1) The Chief Commissioner directs the Anti-Racism Secretariat which shall be established in accordance with subsection (2).


	Composition


	(2) The Anti-Racism Secretariat shall be composed of not more than six persons appointed by the Lieutenant Governor in Council on the advice of the Chief Commissioner.


	Remuneration


	(3) The Lieutenant Governor in Council may fix the remuneration and allowance for expenses of the members of the Anti-Racism Secretariat.	


	Functions of the Secretariat


	(4) At the direction of the Chief Commissioner, the Anti-Racism Secretariat shall,


	(a) undertake, direct and encourage research into discriminatory practices that infringe rights under Part I on the basis of racism or a related ground and make recommendations to the Commission designed to prevent and eliminate such discriminatory practices;


	(b) facilitate the development and provision of programs of public information and education relating to the elimination of racism; and


	(c) undertake such tasks and responsibilities as may be assigned by the Chief Commissioner.


	SECTION 31.4


	Disability Rights Secretariat


	31.4 (1) The Chief Commissioner directs the Disability Rights Secretariat which shall be established in accordance with subsection (2).


	Composition


	(2) The Disability Rights Secretariat shall be composed of not more than six persons appointed by the Lieutenant Governor in Council on the advice of the Chief Commissioner.


	Remuneration


	(3) The Lieutenant Governor in Council may fix the remuneration and allowance for expenses of the members of the Disability Rights Secretariat.


	Functions of the Secretariat


	(4) At the direction of the Chief Commissioner, the Disability Rights Secretariat shall,


	(a) undertake, direct and encourage research into discriminatory practices that infringe rights under Part I on the basis of disability and make recommendations to the Commission designed to prevent and eliminate such discriminatory practices;


	(b) facilitate the development and provision of programs of public information and education intended to promote the elimination of discriminatory practices that infringe rights under Part I on the basis of disability; and


	(c) undertake such tasks and responsibilities as may be assigned by the Chief Commissioner."	


� Hansard: April 26, 2006 Ontario Legislature First Reading Bill 107 





� On January 17, 2012, the Commission responded to our November 14, 2011 request for information in preparation for this brief. It wrote in material part:


	"1.	As you know, Bill 107 required the Commission to have a Disability Rights Secretariat and an Anti-Racism Secretariat as of June 30, 2008. Five years after Bill 107 was enacted, these have not been established, contrary to the requirements of Bill 107:


	a) Why have these Secretariats still not been established?


		The power to create secretariats does not rest with the OHRC.


	b) What steps has the Commission taken to urge the Government to establish them?


		The issue has been discussed with the Government of Ontario. 


	c) What steps has the Commission taken to inform the public about the circumstances of this contravention of Bill 107?


	The absence of secretariats has not hampered the ability of the OHRC to pursue issues of disability and racism.


	d) What steps has the Commission taken to implement as much of these requirements as possible on its own?


	Racism and disability are current priority areas of work for the OHRC, as described in our Business Plan." 





� In our November 14, 2011 letter to the Tribunal, we wrote:


	"20.	In how many cases and what percentage of cases where a hearing on the merits has been held has the Tribunal exercised it power to 


	a) refuse to allow a party to call a witness even though their evidence is relevant and not excluded by any rules of evidence. 


	b) ordered or restricted in any way or to any degree in advance how much time a witness may testify."


� Our January 23, 2012 letter to the Tribunal includes:


"4. Could you please provide a direct response to our question in our November 14, 2011 letter to the Tribunal, concerning the number of times when the Tribunal has exercised its power to override the Statutory Powers Procedure Act. As you know, during the 2006 public debates over Bill 107, we strongly objected to the Government giving your Tribunal the power to make rules that override or conflict with the Statutory Powers Procedure Act. The SPPA includes time-honoured requirements to ensure that Tribunals like the Human Rights Tribunal hold hearings that are fair to all parties. 


	Evidently relying on the Tribunal's advice, the Government opted to reject our position back in 2006, and gave the Tribunal the controversial power to override the SPPA. We will be asking the Pinto Review to examine how the Tribunal has used that power over the three and a half years since Bill 107 went into effect. Our aim in seeking this information from the Tribunal in our November 14, 2011 letter was to secure information to help with that discussion.


	Your December 9, 2011 disclosures to us do not answer our specific question about how often your Tribunal has attempted to impose in advance some sort of time limits of any kind on witness testimony. In our February 6, 2009 brief on your Tribunal's activities under Bill 107 to the Legislature's Standing Committee on Government Agencies, we identified one ruling where the Tribunal did this. We set out an excerpt of that brief at the end of this letter. We are eager to know how often your Tribunal has made such rulings. At some points in your Tribunal's December 9, 2011 answers to our inquiries, the Tribunal simply pointed us to all the published decisions of your Tribunal. With respect, a volunteer community coalition should not have to read all your Tribunal's many decisions, to see if we can sift out an answer to this question. Given the centrality of this issue to the Bill 107 debates in 2006, and the direct focus on it at public hearings before the Legislature eight months after Bill 107 went into effect, we would hope and trust that a Tribunal as collegial as yours would be able to readily offer some specifics on this.


	In our November 14, 2011 letter to your Tribunal, we asked the following:


	"20.	In how many cases and what percentage of cases where a hearing on the merits has been held has the Tribunal exercised it power to 


a) refuse to allow a party to call a witness even though their evidence is relevant and not excluded by any rules of evidence?


b) ordered or restricted in any way or to any degree in advance how much time a witness may testify?"


In your December 9, 2011 response to us, you wrote in material part:


	"Neither the Human Rights Code nor the common law principles of procedural fairness permit the HRTO to exclude evidence that is relevant and necessary to the determination of a matter before it. Like the courts, the HRTO may make procedural orders to ensure proceedings are fair, accessible and proportionate, and are resolved in a timely way. This may include orders regarding the number of witnesses, the evidence they will present, and the order in which the evidence is introduced. In managing proceedings, the HRTO will generally seek consensus of the parties or will hear submissions before making such orders.


	Like the courts, including the Court of Appeal and the Supreme Court of Canada, the HRTO may assign time limits for submissions."


� Rule 19A of the Tribunal's Rules of Procedure provides in material part:


	"19A.1	The Tribunal may hold a summary hearing, on its own initiative or at the request of a party, on the question of whether an Application should be dismissed in whole or in part on the basis that there is no reasonable prospect that the Application or part of the Application will succeed."


� The Tribunal's December 9, 2011 response to our inquiries included the following:


	"18. For final decisions rendered by the Tribunal since Bill 107 went into effect, can you please provide the length of time from the final date of the hearing to the release of the decision. For interim decisions, can you please provide the average length of time from the final date of the hearing or written argument on the interim issue to the release of the interim decision.


	HRTO does not have these statistics, although it has recently begun gathering this information. The HRTO has a policy setting guidelines for timeliness of decision release by adjudicators."





� Sections 51 to 56 of the original version of Bill 107 introduced into the Legislature had provided:


	Complaints before Commission on effective date


51. (1) This section applies to a complaint filed with the Commission under subsection 32 (1) or initiated by the Commission under subsection 32 (2) before the effective date if, on the effective date, 


(a) the complaint has not been withdrawn or settled; and


(b) the Commission has not made a decision with respect to the complaint under section 34 or 36.


	Transfer to Tribunal


(2) A complaint referred to in subsection (1) shall be deemed to be an application made to the Tribunal on the effective date.


	Where complaint transferred


(3) Part IV, including sections 42 and 43, as it reads on the effective date, applies to the Tribunal in dealing with complaints referred to in subsection (1).


	Commission decisions 


52. (1) This section applies to the following decisions of the Commission that were made before the effective date and, as of that date, were not confirmed or overturned upon reconsideration under section 37:


1. A decision not to deal with a complaint under section 34.


2. A decision not to refer a complaint to the Tribunal under section 36.


	Decision


(2) A decision referred to in subsection (1) is final, subject to the right of the parties to apply to a court for judicial review.


	Application


(3) Subsection (2) applies whether or not the complainant had made a request to the Commission under section 37 for a reconsideration of the decision before the effective date.


	Where settlement effected before effective date


53. Section 45.1, as it reads on the effective date, applies to the enforcement of a settlement that was effected by the Commission before the effective date and that was agreed to in writing, signed by the parties and approved by the Commission.


	Complaints before Tribunal on effective date


54. (1) Part IV, including sections 42 and 43, as it reads on the effective date, applies with respect to any complaint that was referred to the Tribunal under section 36 before the effective date.


	Parties


(2) On and after the effective date, the Commission is no longer a party to a proceeding referred to in subsection (1).


	Same


(3) If evidence on the merits of a complaint referred to in subsection (1) was heard by the Tribunal before the effective date, the Commission shall continue as a party to the proceeding despite subsection (2).


	Judicial review of Commission decision


55. Any decision of the Commission made before the effective date that, upon judicial review, would have been referred back to the Commission may be referred to the Tribunal.


	Regulations, transitional matters


56. (1) The Lieutenant Governor in Council may make regulations providing for transitional matters which, in the opinion of the Lieutenant Governor in Council, are necessary or desirable to facilitate the implementation of the Human Rights Code Amendment Act, 2006.


	Same


(2) Without limiting the generality of subsection (1), the Lieutenant Governor in Council may make regulations,


(a) providing for transitional matters relating to the changes to the administration and functions of the Commission;


(b) dealing with any problems or issues arising as a result of the repeal or enactment of a provision of this Act by the Human Rights Code Amendment Act, 2006.


	Same


(3) A regulation under this section may be general or specific in its application. 


	Conflicts


(4) If there is a conflict between a provision in a regulation under this section and any provision of this Act or of any other regulation made under this Act, the regulation under this section prevails.


� Section 53 of the Human Rights Code provides:


	"Complaints before Commission on effective date


	53.  (1) This section applies to a complaint filed with the Commission under subsection 32 (1) of the old Part IV or initiated by the Commission under subsection 32 (2) of the old Part IV before the effective date.	


	Commission powers continued for six months	


	(2)  Subject to subsection (3) and despite the repeal of the old Part IV, during the six-month period that begins on the effective date, the Commission shall continue to deal with complaints referred to in subsection (1) in accordance with subsection 32 (3) and sections 33, 34, 36, 37 and 43 of the old Part IV and, for that purpose,	


	(a) the Commission has all the powers described in subsection 32 (3) and sections 33, 34, 36, 37 and 43 of the old Part IV; and	


	(b) the provisions referred to in clause (a) continue to apply with respect to the complaints, with necessary modifications.	


	Applications to Tribunal during six-month period


	(3) Subject to subsection (4), at any time during the six-month period referred to in subsection (2), the person who made a complaint that is continued under that subsection may, in accordance with the Tribunal rules, elect to abandon the complaint and make an application to the Tribunal with respect to the subject-matter of the complaint.	


	Expedited process	


	(4) The Tribunal shall make rules with respect to the practices and procedures that apply to an application under subsection (3) in order to ensure that the applications are dealt with in an expeditious manner.	


	Applications to Tribunal after six-month period	


	(5) If, after the end of the six-month period referred to in subsection (2), the Commission has failed to deal with the merits of a complaint continued under that subsection and the complaint has not been withdrawn or settled, the complainant may make an application to the Tribunal with respect to the subject-matter of the complaint within a further six-month period after the end of the earlier six-month period.	


	New Part IV applies	


	(6) The new Part IV applies to an application made under subsections (3) and (5).	


	Disclosure of information	


	(7) Despite anything in the Freedom of Information and Protection of Privacy Act, at the request of a party to an application under subsection (3) or (5), the Commission may disclose to the party any information obtained by the Commission in the course of an investigation.	


	Application barred	


	(8) No application, other than an application under subsection (3) or (5), may be made to the Tribunal if the subject-matter of the application is the same or substantially the same as the subject-matter of a complaint that was filed with the Commission under the old Part IV."





� This calculation is based on the Human Rights Commission 's January 17, 2012 disclosure to us, excerpted below. As of April 1, 2008, The Human Rights Commission  had 4,199 active cases. An additional 702 new cases were received by the Commission between April 1 and June 30, 2008. Thus, its total case load was 4,901 cases. 


	The Commission reports that it completed 2,090 cases between April 1 and December 1, 2008, the last date of its old mandate. Thus, its remaining possible case load was 2,811. Of these, the Tribunal advised us in its December 9, 2011 disclosure that a total of 1,926 cases from the old system transferred to the Tribunal under sections 53(3) or 53(5) of the Code during the transition period. Accordingly, a total of 885 cases at the Human Rights Commission must have died.


	The Commission's January 17, 2012 disclosure to us included:


"1.	How many complaints filed by individuals under the old Human Rights Code were still outstanding before the Human Rights Commission and unresolved, as of June 30, 2008, when Bill 107 went into effect (the pre-Bill 107 case load)?


	In our 2008/09 Annual Report, we stated:


o	The OHRC began the fiscal year with 4,199 cases.


o	702 new complaints were received (between April 1, 2008 and June 30, 2008).


o	2,090 complaints were completed at the OHRC (between April 1, 2008 and December 31, 2008).


o	An additional 801 cases were closed as a result of people advising the OHRC that they were converting their complaints with the OHRC into applications at the Human Rights Tribunal of Ontario as outlined in sections 53(3) and 53(5) of the Code.


2.	Of the pre-Bill 107 caseload still at the Human Rights Commission as of June 30, 2008, how many human rights complainants opted to transfer their cases directly to the Tribunal under the Tribunal's transition rules between June 30, 2008 and December 31, 2008?


	Although the 2008/09 annual report indicated that the OHRC knew about 801 complaints that had been converted into applications at the HRTO at March 31, 2009, 1926 transitional applications were filed at the HRTO by June 30, 2009.


3.	Of the pre-Bill 107 caseload remaining at the Human Rights Commission as of the June 30, 2008 launch of Bill 107 and which didn't opt to go directly to the Tribunal under the Transition Rules, how many of those cases were resolved by the end of 2008? How many were sent to the Tribunal during that period, with the Commission staying involved as a party?


	The data for the period June 30, 2008 – December 31, 2008 is subsumed in the April to December data.  In its 2008/09 Annual Report, the OHRC reported that:


o	2,090 complaints were completed at the OHRC (between April 1, 2008 and December 31, 2008).


o	201 complaints were referred to the HRTO between April 1, 2008 and December 31, 2008, under the old section 36.


4.	How many pre-Bill 107 cases that were in the old system on June 30, 2008, and where the complainant opted to remain in the old system, reached January 1, 2009 as still unresolved? Of those unresolved cases on January 1, 2009, in how many did the Human Rights Commission not carry their cases forward to the Tribunal? In other words, how many complainants initially came to the Human Rights Commission under the old system, opted to stay in the old system as long as possible, and then found themselves on January 1, 2009 with their cases still unresolved, but without having the Human Rights Commission available after that to investigate and publicly prosecute their case?


	The OHRC has never had the mandate to “publicly prosecute” cases or to “carry cases” on behalf of complainants.  Before the Human Rights Code was revised, the OHRC would refer cases to the Tribunal, an adjudicative agency that provides civil (not criminal) remedies.  The OHRC was a separate party from the complainant, and while its interests often aligned with those of the complainant, they did not always.


	Of the information requested: because transition applications were filed with the HRTO, and not with the OHRC, and complainants had no obligation to advise the OHRC of their actions, the OHRC does not have this information.





5.	How many cases, filed with the Commission under the old system, simply "died" as of June 30, 2009, when the second transition period expired, due to inaction on the part of complainants who took no steps to have their complaints transferred to the Tribunal?


	Approximately 750 cases remained with the OHRC on June 30, 2009.  Each complainant would have been sent three (3) letters advising them of the steps they were to take if they wished to transfer their file."








 


� Section 41(4) of the Code before Bill 107 provided:


	"(4) Where, upon dismissing a complaint, the Tribunal finds that,


	(a) the complaint was trivial, frivolous, vexatious or made in bad faith; or


	(b) in the particular circumstances undue hardship was caused to the person complained against,


the Tribunal may order the Commission to pay to the person complained against such costs as are fixed by the Tribunal." 





� The Human Rights Legal support Centre's January 9, 2012 disclosures to us included:


"The Centre was unsuccessful in one judicial review application in which the court ordered the applicant to pay legal costs to her successful former employer. The Centre paid the costs on behalf of our client." 


� The Human Rights Legal Support Centre's January 31, 2012 email to us included:


"The Centre did not receive any special funding to cover the legal award of costs referred to in this question." 


� See: � HYPERLINK "http://m.theglobeandmail.com/news/national/toronto/ruling-in-lawyers-claim-of-racial-profiling-overturned/article2338645/?service=mobile" ��http://m.theglobeandmail.com/news/national/toronto/ruling-in-lawyers-claim-of-racial-profiling-overturned/article2338645/?service=mobile� 


� Section 41 of the Accessibility for Ontarians with Disabilities Act provides:


	"Review of Act


	 41. (1) Within four years after this section comes into force, the Lieutenant Governor in Council shall, after consultation with the Minister, appoint a person who shall undertake a comprehensive review of the effectiveness of this Act and the regulations and report on his or her findings to the Minister. 2005, c. 11, s. 41 (1).


Consultation


	 (2) A person undertaking a review under this section shall consult with the public and, in particular, with persons with disabilities. 2005, c. 11, s. 41 (2).


	Contents of report


	 (3) Without limiting the generality of subsection (1), a report may include recommendations for improving the effectiveness of this Act and the regulations. 2005, c. 11, s. 41 (3).


	Tabling of report


	 (4) The Minister shall submit the report to the Lieutenant Governor in Council and shall cause the report to be laid before the Assembly if it is in session or, if not, at the next session. 2005, c. 11, s. 41 (4).


	Further review


	 (5) Within three years after the laying of a report under subsection (4) and every three years thereafter, the Lieutenant Governor in Council shall, after consultation with the Minister, appoint a person who shall undertake a further comprehensive review of the effectiveness of this Act and the regulations. 2005, c. 11, s. 41 (5).


	Same


	 (6) Subsections (2), (3) and (4) apply with necessary modifications to a review under subsection (5)." 


� We have posted the main responses from those human rights agencies on our website, along with the questions that we submitted to them over the past months. 





� For the 2007 Ontario Budget's announcement of new funding for the human rights system just weeks after Bill 107 was passed, visit � HYPERLINK "http://www.aodaalliance.org/reform/update-032207b.asp" �http://www.aodaalliance.org/reform/update-032207b.asp� 





� The kinds of measures that we contemplated in 2006 to speed up the Tribunal process could have been implemented without needing to override the Statutory Powers Procedure Act (SPPA). We address the Tribunal's power to override the SPPA later in this brief.


� It is noted that these settlement rates of 42% and 53% are well below the 70% rate referred to in the quote above describing the Commission’s success with its early mediation program. It is also worth noting the length of time involved, from filing to resolution. The Commission’s Annual Reports for 2005-06, 2006-07, and 2007-08 indicate an average time for settlements at early mediation at 7.4 months, 8.3 months and 7.96 months, respectively (although the time periods are much longer when the cases wasn’t settled until the Commission’s investigation stage).





� The Human Rights Legal Support Centre's January 9, 2012 disclosures to us states:


	"The 2006 amendments to the Code allowed applicants, for the first time, to apply directly to the Tribunal for a hearing of their human rights claim. As a result, hundreds more people each year are engaging the human rights process to address discriminatory conduct in their workplaces, in services and in housing. The Tribunal has received over 3,100 new applications each year, while the Commission received an average of 2400 new complaints each year before the Code was amended. Human rights applications are now available on the Tribunal website and most individuals who contact the Centre are able to complete and file their application with our assistance. 





Of course not all applications will be successful. In the past, the Commission had control over the access to the complaint form and would screen out requests from callers who wanted to file a complaint that had no chance of success, perhaps simply because there was no ground of discrimination. In addition, each year, the Commission dismissed over 400 complaints without a hearing, most often because the evidence was insufficient; the dispute belonged in another forum; or the subject matter was considered trivial. Many complaints were over two years old before being dismissed."


 


� The Tribunal's December 9, 2011 response to our requests for information included:


	"11. In how many and what percentage of cases settled before the Tribunal since June 30, 2008, and in which the Human Rights Commission was not taking part, were public interest remedies included as part of the terms of resolution? We would appreciate this information being broken down:


a) on a per year basis since Bill 107 went into effect; and


b) in total since Bill 107 went into effect.


	The HRTO does not collect data on the content of settlements nor are such settlements filed with the HRTO."


� The Human Rights Legal Support Centre's January 27, 2012 disclosures to us included:


	"The Centre owes a duty of confidentiality to its clients and could not release detailed information on settlement agreements without the consent of both our client and the other party. The Centre attempts to negotiate non-confidential settlement terms and has had some success in doing so." 


� See the Human Rights Commission  Annual Reports 2004-2005 to 2007 - 2008, Human Rights Legal Support Centre Annual Report, 2009-2010, Email from Executive Director, Human Rights Legal Support Centre , to AODA Alliance, dated February 9, 2012, Human Rights Legal Support Centre email to AODA Alliance "More Answers to More Questions, dated February 21, 2012.





� See the February 9, 2012 email from the Human Rights Legal Support Centre to the AODA Alliance.





� Human Rights Legal Support Centre, “More Answers to More Questions”, February 21, 2012” page 3.


� Human Rights Tribunal Responses to Questions Submitted by the Accessibility for Ontarians With Disabilities Act Alliance sent on January 4, 2012, page 3 of 9.


� Human Rights Tribunal Responses to Questions Submitted by the Accessibility for Ontarians With Disabilities Act Alliance sent on January 4, 2012, page 6 of 9.


� Human Rights Legal Support Centre, December 16, 2011, response to AODA, document titled, “Public Information-Final” page 8 of 17.
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