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[bookmark: _Toc319660875]1. Introduction 

Travelers increasingly buy airline tickets online. Yet airlines’ websites too often are inaccessible to computer access technology that some people with disabilities use. Compounding this, some airlines charge an added fee for buying tickets by phone, a financial penalty for peoplewho cannot use a computer due to their disability. 

Self-serve electronic touch-screen check-in kiosks are popping up at Canadian airports. These typically don’t accommodate those with disabilities like motor limitations, vision loss or dyslexia.

Canadian cable-TV companies update set-top boxes, needed for cable TV services. These don’t incorporate universal design principles to make them disability-accessible. The same is true for some banks’ ATMs. Yet access technology could readily be incorporated. 

Accessibility in Canada for people with disabilities trails far behind the US experience. Canadian accessibility law similarly trails far behind US law. For example, the Americans with Disabilities Act, imposing detailed accessibility requirements,[endnoteRef:2] has been in force since 1990. Section 508 of the U.S. Rehabilitation Act requires that when the U.S. Government procures technology for its use, it must meet accessibility requirements.[endnoteRef:3] More recently, the 21st Century Communications and Video Accessibility Act, imposes communications technology accessibility requirements, e.g. for set-top cable-TV box accessibility.[endnoteRef:4]  [2:  Americans with Disabilities Act, 42 U.S.C. s. 12101 (1990).  ]  [3:  Rehabilitation Act, 29 U.S.C. 794d (1973).]  [4:  Twenty-First Century Communications and Video Accessibility Act, Pub. L. No. 111-260, 124 Stat. 2751 (2010) (as codified in various sections of 47 U.S.C.); Pub. L. 111-265, 124 Stat. 2795 (2010) (making technical corrections to the CVAA).] 


Canada's Charter of Rights and human rights legislation across the country impose impressive requirements to ensure accessibility for people with disabilities. Yet far too frequently, these exist on paper, not in the lives of people with disabilities.

Canada's courts have reached important decisions on disability accessibility. Yet they far too often go unimplemented. The Supreme Court of Canada’s landmark Eldridge v. BC. decision,[endnoteRef:5] Canada’s strongest disability equality/accessibility ruling, built on the Court's earlier recognition that a core feature of the constitutional right to disability equality is the duty to accommodate disability needs.[endnoteRef:6] Eldridge holds that equality for people with disabilities is denied where there is “a failure to ensure that they equally benefit from a service offered to everyone.” It holds that it would be “a thin and impoverished vision of s. 15(1)” to approach equality as if “governments should be entitled to provide benefits to the general population without ensuring that disadvantaged members of society have the resources to take full advantage of those benefits.”[endnoteRef:7]  [5:  Eldridge v. BC. [1997] 3 S.C.R. 624 [Eldridge].]  [6:  Eaton v. Brant County Board of Education, [1997] 1 S.C.R. 241 at 67.]  [7:   Eldridge, supra note 5 at 72-73.] 


Yet almost two decades later, there has been no comprehensive initiative to implement Eldridge across Canada. This is despite strong duties to take such concerted action in the United Nation’s Convention on the Rights of People with Disabilities (CRPD),[endnoteRef:8] which Canada ratified on March 11, 2010.  [8:   Convention on the Rights of Persons with Disabilities, G.A. Res. 61/106 (2007) [CRPD].] 


Who would suffer years in human rights or Charter litigation to contest discriminatory accessibility barriers in air travel, banking  or cable TV services? In the federal sphere, people with disabilities must battle one accessibility barrier at a time, one organization at a time. They can be shuffled from one federal agency to another. Jurisdiction is splintered among isolated silos. 

The Federal Government recognizes this problem. 

"In general, Canada’s current legal approach to disability is focused on protecting the human rights of Canadians with disabilities and relies on individual complaints to address what can be larger, systemic issues. In our system, the onus is usually on the person who has experienced discrimination to then seek recourse. This process can be challenging for individuals and has been slow to address ongoing inequalities and lack of accessibility."[endnoteRef:9]  [9:  Employment and Social Development Canada, “What does an accessible Canada mean to you?  A Discussion Guide” (July 2016), s. 3.3. [Discussion Guide]] 


Federally regulated organizations know they need fear few if any consequences for abdicating their Eldridge duties. The Charter Challenges Program's elimination made this worse. Its restoration, while positive, alone, wouldn't solve the problem. 

A strong, effectively enforced Canadians with Disabilities Act (CDA) is needed to ensure that Canada becomes fully accessible to people with disabilities, insofar as the Federal Government can achieve this. In the 2014 election, Prime Minister Justin Trudeau commendably promised to enact the CDA, as did the New Democratic and Green Parties. 

This Discussion Paper explores core ingredients that a strong, effective CDA should include. It draws on experience with the Charter’s disability equality guarantee, with provincial accessibility legislation in Ontario[endnoteRef:10] and Manitoba,[endnoteRef:11] and with human rights laws across Canada.  [10:  Accessibility for Ontarians with Disabilities Act, 2005, S.O. 2005, ch. 11 [AODA].]  [11:  Accessibility for Manitobans Act, C.C.S.M. 2013, c. A1.7.] 


This Discussion Paper builds and expands upon 14 Principles for the CDA[endnoteRef:12] enunciated by Barrier-Free Canada, a non-partisan non-profit coalition that formed to advocate for the CDA's enactment.[endnoteRef:13] These in turn drew on principles underpinning the Accessibility for Ontarians with Disabilities Act 2005 (AODA) and the Accessibility for Manitobans Act 2013. In summary:  [12:  Barrier-Free Canada, Principles for the Canadians With Disabilities Act, online: <http://barrierfreecanada.org/principles/>. ]  [13:   To learn about Canadians with Disabilities Act, visit Barrier-Free Canada, online: <http://barrierfreecanada.org/home/ >] 


a) The CDA's purpose should be to ensure that, as far as Parliament can promote this, the Federal Government will lead Canada to become fully accessible to people with disabilities by a deadline that the law sets. It should effectively implement disability equality rights in the Charter of Rights, the Canada Human Rights Act, and the CRPD, without individuals having to battle barriers one at a time, one organization at a time, via human rights/Charter claims. A goal of merely "improving accessibility" is far too weak.

b) The CDA should ensure that all federally-regulated organizations, including all recipients of federal funds, provide accessible goods, services, facilities and employment. It should establish clear, broad, inclusive definitions of “disability” and "barrier". 

c) The CDA should put the Government of Canada in charge of leading Canada to full accessibility. It should create an independent Canada Accessibility Commissioner, reporting to Parliament, to lead the Act’s implementation/enforcement, and to be Canada's national accessibility champion. The CDA should ensure its effective enforcement. 
 
d) The CDA should require the Federal Government to create all the mandatory, enforceable accessibility standards needed to lead Canada to full accessibility. It should create a prompt, effective, open process for developing and reviewing accessibility standards.

e) The CDA should ensure strong centralized action on disability accessibility among Federal Regulatory Agencies.

f) The CDA should ensure that the strongest accessibility law always prevails, and that no Federal laws authorize or require disability barriers.

g) The CDA should ensure that public money is never used to create, perpetuate or exacerbate accessibility barriers.

h) The CDA should ensure a fully accessible Federal Government, accessibility of all courts within federal authority, and federal elections that are fully accessible to voters and candidates with disabilities.
[bookmark: OLE_LINK43][bookmark: OLE_LINK42]
i) The CDA should mandate a national strategy for expanding international trade in Canadian accessible goods, services and facilities.

j) The CDA should require interim measures to promote accessibility pending development of CDA accessibility standards. 

k) The CDA should ensure that efforts at educating the public on accessibility don’t delay CDA implementation and enforcement. 

l) The CDA should mandate the Federal Government to assist and encourage Provincial and Territorial Governments to enact comprehensive accessibility legislation. It should mandate the Federal Government to create national model Accessibility Standards which provinces, territories and other organizations can adopt. 

m) The CDA should set timelines for Federal Government CDA implementation/enforcement, and require periodic Independent Reviews of progress. 

[bookmark: _Toc319660876]2. Why the Canadians with Disabilities Act is Needed

Courts broadly interpret disability equality rights, including accessibility rights, in Charter s. 15 and human rights legislation. Exceptions to them are interpreted narrowly. Despite this, far too often, organizations don't honour these rights. The CDA is needed to make those rights become a reality for people with disabilities, without their having to privately wage separate legal battles against each of the many accessibility barriers they face.

Having to separately fight accessibility barriers, one at a time, by individual human rights/Charter challenges, imposes tremendous hardships on people with disabilities. Most don’t bother. Well-resourced organizations, like the Federal Government, can deploy lawyers to mount a vigorous defence. An unsuccessful Charter claimant can be ordered to pay the respondent’s legal costs; few risk that financial exposure. Canadians with disabilities are disproportionately unemployed, impoverished, and can lack full access to effective legal services. 
 
Organizations will more likely take action on accessibility if the law specifies what they must do, and by when. The Charter and human rights legislation don’t give organizations clear and specific directions on what they must do to become fully accessible, as employers and service-providers. Grand concepts of “discrimination,” “equality before and under the law,” and “accommodation” don’t tell those working in the federal government or federally-reachable organizations, how to design a website, workplace or goods and services, to ensure that people with disabilities fully benefit from them. 

Donna Jodhan brought a Charter s. 15 claim against the federal government because its websites were too often not designed to be accessible to blind people who use a talking computer.[endnoteRef:14] The Government vigorously opposed her. It lost. It appealed, losing again.[endnoteRef:15] Such opposition makes Charter litigation take years, deterring most from starting a legal challenge. [14:  Jodhan v. Canada (Attorney General), 2010 FC 1197.]  [15:  Canada (Attorney General) v. Jodhan, 2012 FCA 161.] 


Those using the Canada Human Rights Act face additional barriers. The human rights process is slow. Even if the case is in the Canadian Human Rights Commission’s jurisdiction, that agency has been predisposed to force discrimination victims to first take their case to other regulatory agencies, if some or all remedies they seek are available elsewhere. That inflicts more needless delay and expenses on discrimination victims.

Federal disability accessibility rights are thus largely voluntary laws. An organization that doesn’t voluntarily comply with them now needn't fear likely enforcement. It can carry on inaccessible business as usual, until someone launches an accessibility claim. It can drag its feet for years, wearing down claimants. 
 
The lack of legislative specificity compounds the lack of effective enforcement. Organizations are less likely to meet their accessibility obligations if they must hire lawyers and consultants to find out what they must do. Federally-reachable organizations are often huge, like the Federal Government, banks, airlines, telephone and cable companies. It is harder to induce change in larger organizations. 

Splintered, piecemeal accessibility strategies in large organizations like the Federal Government are too often ineffective. A comprehensive CDA can avoid duplication of effort, and ensure the most progress. 

Provincial experience also shows Canada needs a strong, effectively enforced CDA. Ontario and Manitoba have accessibility laws. Nova Scotia is developing one. British Columbia is considering whether to develop one. The growing international trend in favour of such legislation started with the enactment of the Americans with Disabilities Act in 1990, reinforced by the CRPD in 2006. 

[bookmark: _Toc319660877]3. Key Ingredients of the Canadians with Disabilities Act 

[bookmark: _Toc319660878]a) A Purpose to Achieve a Barrier-Free Canada by a Specified Deadline

The CDA should set a clear, bold purpose. A law’s purpose guides actions taken under it, aiding courts and others interpreting it. Barrier-Free Canada’s 14 Principles include:

“1. The Canadians with Disabilities Act's purpose is to achieve a barrier-free Canada for persons with disabilities by a deadline that the Act will set, and that will be within as short a time as is reasonably possible, with implementation to begin immediately upon proclamation, to effectively ensure to all persons with disabilities in Canada the equal opportunity to fully and meaningfully participate in all aspects of life in Canada based on their individual merit.”

The CDA should also ensure that Canada fully complies with the CRPD. Among other things, the CRPD requires state parties like Canada to "ensure and promote the full realization of all human rights and fundamental freedoms for all persons with disabilities without discrimination of any kind on the basis of disability".[endnoteRef:16] It requires Canada to "adopt all appropriate legislative, administrative and other measures”[endnoteRef:17] for implementing CRPD rights, "to take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices that constitute discrimination against persons with disabilities".[endnoteRef:18] Under it, Canada must "take into account the protection and promotion of the human rights of persons with disabilities in all policies and programmes",[endnoteRef:19] to ensure that public authorities and institutions act in conformity with the CRPD, and " take all appropriate measures" to eliminate disability discrimination in private sector organizations.[endnoteRef:20] [16:  CRPD, supra note 8, Art. 4, s. 1. ]  [17:   Ibid at Art. 4., s. 1(a).]  [18:  Ibid at Art. 4, s. 1(b).]  [19:  Ibid at Art. 4, s.1(c)]  [20:  Ibid at Art. 4, s. 1(d)-(e)] 


The CRPD imposes specific obligations on state parties to ensure accessibility for people with disabilities. Canada must "take all appropriate steps to ensure that reasonable accommodation is provided", [endnoteRef:21] Canada must also "take appropriate measures to ensure to persons with disabilities access, on an equal basis with others, to the physical environment, to transportation, to information and communications, including information and communications technologies and systems, and to other facilities and services open or provided to the public, both in urban and in rural areas."[endnoteRef:22] This includes accessibility to such things as buildings, roads, transportation and other indoor and outdoor facilities, including schools, housing, medical facilities and workplaces, information, communications and other services, including electronic services and emergency services.[endnoteRef:23]       [21:  Ibid at Art. 5, s.3.]  [22:  Ibid at Art. 9, s. 1.]  [23:  Ibid at Art. 9, s. 1.(a)-(b).] 


 The CRPD requires Canada to take "appropriate measures" to "develop, promulgate and monitor the implementation of minimum standards and guidelines for the accessibility of facilities and services open or provided to the public."[endnoteRef:24] Canada must "ensure that private entities that offer facilities and services which are open or provided to the public take into account all aspects of accessibility for persons with disabilities".[endnoteRef:25] Accessibility includes, among other things, Braille signage in public buildings, accessible forms, live assistance and intermediaries, including guides, readers and professional sign language interpreters, to facilitate accessibility to public buildings and other facilities, and access to new information and communications technologies including the Internet.[endnoteRef:26] [24:  Ibid at Art. 9, s. 2(a).]  [25:  Ibid at Art. 9 s. 2(b).]  [26:  Ibid at Art. 9 s. 2(d)-(g).] 


The CDA's purpose clause must avoid terms that are too weak. It is not good enough to aim to “improve accessibility.”  Unfortunately, the Federal Government's Discussion Guide on the CDA uses the extremely narrow and inadequate phrase "improve accessibility and remove barriers" in describing the CDA's purpose. It states:

"The overall goal of the legislation is to increase the inclusion and participation of Canadians in society and promote equality of opportunity by improving accessibility and removing barriers in areas of federal jurisdiction."[endnoteRef:27]  [27:  Discussion Guide, supra note 9, s. 4.1.  ] 


Just one new ramp, installed somewhere in Canada, or just one retrofitted website, entirely fulfils that feeble goal. Moreover, achievement of accessibility requires both removing existing barriers and preventing new barriers. 

It is grossly insufficient for the CDA to aim just to make Canada the most accessible country in the world. That only requires Canada to be slightly better than other countries, no matter how inaccessible they are. It would leave people with disabilities forever frozen out of much of society’s mainstream. Canada’s Charter and human rights laws require much more. 

The only relevant question is how long Parliament should give Canada to reach full accessibility. Thus, the CDA's purpose clause should set the deadline by which Canada should become fully accessible to people with disabilities, insofar as Parliament can advance this goal. If it sets no deadline, then full accessibility is relegated to the indefinite future. Human nature dictates that government and private organizations achieve the most when facing deadlines. 

In 2005, Ontario’s AODA commendably set 2025 as the full accessibility deadline.[endnoteRef:28] That is pivotal to the AODA’s implementation and to assessing its effectiveness.  [28:   AODA, supra note 10 at s. 1(a).] 


The Ontario Government, obligated organizations, people with disabilities, the public and the media can ask if Ontario is on schedule for full accessibility by 2025. They can ask whether a proposed AODA accessibility standard ensures that full accessibility in the area it regulates will be achieved by 2025. If it doesn’t, it is clear that more is needed.

The deadline must give obligated organizations enough time to reach full accessibility. It should not be so distant to encourage procrastination. It should necessitate immediate action on readily achievable barrier-removable and prevention. It should counteract large organizations’ tendency to bog down in delay and bureaucracy. 

[bookmark: _Toc319660879]b) Ensuring All Federally-Reachable Organizations Provide Accessible Goods, Services, Facilities and Employment

The CDA should regulate all barriers Parliament can address. It should address accessibility of goods, services, facilities and employment within federal regulatory reach. Barrier-Free Canada’s 14 Principles include:

"2. It should apply to the Parliament of Canada as well as to all federal government entities, federally-owned public premises and facilities, federally-regulated companies and organizations, recipients of federal grants, subsidies, loans or other funds, and any other persons or organizations to whom the Government of Canada can apply it…

…5. The Canadians with Disabilities Act should require providers of goods, services and facilities to whom the Act applies to ensure that their goods, services and facilities are fully usable by persons with disabilities, and that they are designed based on principles of universal design, to accommodate the needs of persons with disabilities. Providers of these goods, services and facilities should be required to devise and implement detailed plans to remove existing barriers and to prevent new barriers within legislated timetables;

6. The Canadians with Disabilities Act should require organizations to whom it applies to take proactive steps to achieve barrier-free workplaces and employment within prescribed time limits. Among other things, those employers should be required to identify existing employment and workplace barriers which impede persons with disabilities, and then to devise and implement plans for the removal of these barriers, and for the prevention of new workplace and employment barriers.”

The CDA should extend its reach to all organizations that the Federal Government can reach, including organizations receiving federal funding, to which CDA accessibility conditions can be attached. Addressed below under the heading "Assisting and Encouraging Provincial and Territorial Governments to Enact Comprehensive Accessibility Legislation", the CDA should also do what it can to address barriers within provincial jurisdiction, in a manner that respects provincial authority.

[bookmark: _Toc319660880]c) Put Canada's Government in Charge of Leading Canada to Accessibility

The CDA must do more than proclaim the goal of a fully accessible Canada by a set date. It must also make someone responsible for leading Canada to that goal. Today’s politicians know they likely won’t be in Parliament by its deadline. Barrier-Free Canada’s 14 principles include:

 “7. The Canadians with Disabilities Act should require the Government of Canada to lead Canada to achieving the Act's goals. It should specify actions the Government of Canada must take to fulfil this mandate. Among other things, it should require the Government of Canada to provide education and other information resources to organizations, individuals and groups who need to comply with the Act. It should also require the Government of Canada to appoint an independent person to periodically review and publicly report on progress towards full accessibility, and to make recommendations on any actions needed to achieve the Act's goals.”

This doesn’t mean that the Federal Government must fix every barrier in Canada, or finance the removal and prevention of barriers in all federally-regulated private organizations. Human rights legislation requires those organizations to each remove and prevent their own barriers. They now must fulfil their duty to accommodate employees and customers with disabilities, up to the point of undue hardship.[endnoteRef:29]  [29:  O'Malley v. Simpson‑Sears Ltd., [1985] 2 S.C.R. 536] 


Their existing duty to accommodate requires far more than trivial, low cost action.[endnoteRef:30] Some hardship is “due”.[endnoteRef:31]  Even then, many existing barriers can be removed at low cost, preventing new barriers costs even less, or nothing.  [30:  Central Okanagan School District No. 23 v. Renaud, [1992] 2 S.C.R. 970 at p. 984j.]  [31:  Ibid at p. 984a.] 


The Federal Government’s duty should be to lead Canada to full accessibility, insofar as it can, by taking actions described below. Ontario’s experience is instructive. The AODA commendably requires the Ontario Government to lead Ontario to full accessibility by 2025.[endnoteRef:32]  [32:  AODA, supra note 10 at ss. 1,7. ] 


Each federally-regulated organization has a decades-old legal duty to fund its own journey to full accessibility. This is a routine cost of doing business. Federally-regulated organizations cannot claim that the CDA imposes a new duty, and then demand that the Federal Government finance it. After all, governments properly ban organizations from polluting, without paying those organizations to stop polluting. 

[bookmark: _Toc319660881]d) Create a Canada Accessibility Commissioner

The CDA should create a new independent Canada Accessibility Commissioner, reporting to Parliament, to:

a) Lead development of recommendations for the content of CDA accessibility standards;

b) Lead CDA enforcement; and,

c) Play a highly visible role as an independent  national accessibility watchdog and advocate.

This Commission can help ensure that accessibility remains front and centre on the federal agenda, after political attention turns to other issues. 

The Federal Government may consider appointing an advisory council for this Commissioner, or for the Government itself. Historically, such provincial or local advisory councils, even when populated by excellent individuals, have their agendas and deliberations unduly dominated by the Government. They conduct their activities and advice-giving in closed sessions and have too little impact on Government policy or practice. At times they are even used as a prop for politicians' photo-opportunities with people with disabilities. Ontario experience shows such advisory councils have limited value. They are no mini-Parliament, representing the shared views of Canadians with disabilities. 

The Government and an independent Accessibility Commissioner must maintain ongoing, effective, open avenues for direct input from people with disabilities themselves. An Advisory Council, if one is created, shouldn't be a filter or substitute for this direct input. If an Advisory Council is created, it should set its agenda. It should meet in public. All its advice to Government should immediately be made public. 

[bookmark: _Toc319660882]e) Establishing Clear, Broad, Inclusive Definitions of “Disability” and "Barrier"

The terms “disability” and “barrier” largely map out the CDA's reach. Their definitions must be clear, broad and inclusive. It would severely weaken the CDA to define either of these key terms too narrowly, or to limit the accessibility barriers that the CDA can address. The CDA should not set priorities in advance among different barriers, or among different disabilities.  
 
Barrier-Free Canada’s 14 Principles include:

“2. The Canadians with Disabilities Act should apply to all persons with disabilities whether they have a physical, mental sensory, learning and/or intellectual disability or mental health condition, or are regarded as having one, and whether their disability is visible or invisible to others.”

Section 2 of the AODA has a commendable disability definition:

“(a) any degree of physical disability, infirmity, malformation or disfigurement that is caused by bodily injury, birth defect or illness and, without limiting the generality of the foregoing, includes diabetes mellitus, epilepsy, a brain injury, any degree of paralysis, amputation, lack of physical co-ordination, blindness or visual impediment, deafness or hearing impediment, muteness or speech impediment, or physical reliance on a guide dog or other animal or on a wheelchair or other remedial appliance or device,
 (b) a condition of mental impairment or a developmental disability,
 (c) a learning disability, or a dysfunction in one or more of the processes involved in understanding or using symbols or spoken language,
 (d) a mental disorder, or
 (e) an injury or disability for which benefits were claimed or received under the insurance plan established under the Workplace Safety and Insurance Act, 1997.”

The CDA should clarify this to also name communication disabilities, autism  and environmental sensitivities. It should expressly include episodic conditions, such as MS and mental health conditions. Reference to developmental disabilities, should be expanded to refer to intellectual disabilities. The measure of a disability should be functional, and not mandatorily be medical.

Barrier-Free Canada’s second principle, referred to above, also provides that the CDA “should apply to all accessibility barriers, for example physical, legal, bureaucratic, information, communication, attitudinal, technological, policy or other barriers.” 

Section 2 of the AODA 2005 has a helpful definition of barrier:

“barrier” means anything that prevents a person with a disability from fully participating in all aspects of society because of his or her disability, including a physical barrier, an architectural barrier, an information or communications barrier, an attitudinal barrier, a technological barrier, a policy or a practice.”

[bookmark: _Toc319660884]f) Requiring the Federal Government to Create Mandatory, Enforceable Accessibility Standards that Lead Canada to Full Accessibility

As a core, indispensable ingredient, the CDA should require the Federal Government to develop, enact and enforce all the mandatory, enforceable accessibility standards needed to ensure that as far as it can, the Federal Government leads Canada to become fully accessible to all people with disabilities by the Act’s deadline. Barrier-Free Canada’s 14 Principles include:

“4. The Canadians with Disabilities Act should require Canada, including organizations to whom it applies, to be made fully accessible to all persons with disabilities through the removal of existing barriers and the prevention of the creation of new barriers, within strict time frames to be prescribed in the legislation or regulations…

…9. As part of its requirement that the Government of Canada lead Canada to the goal of full accessibility for Canadians with disabilities, the Act should require the Government of Canada to make regulations needed to define with clarity the steps required for compliance with the Canadians with Disabilities Act. It should be open for such regulations to be made on an industry-by-industry or sector-by-sector basis. This should include a requirement that input be obtained from affected groups such as persons with disabilities and obligated organizations, before such regulations are enacted. It should also provide persons with disabilities with the opportunity to apply to have regulations made in specific sectors of the economy to which the Act can apply. The Act should require the Government of Canada to make all the accessibility standards regulations needed to ensure that its goals are achieved, and that these regulations be independently reviewed for sufficiency every four years after they were enacted.”

Accessibility standards are mandatory, enforceable regulations that the Federal Government would enact to specify in detail exactly what an organization must do, and by when, to become fully accessible. Good accessibility standards dramatically reduce the need for people with disabilities to battle foreseeable, recurring accessibility barriers one at a time, one obligated organization at a time, through innumerable human rights/Charter challenges. They make it easier for obligated organizations to know what they must do, and to undertake orderly accessibility planning. They can save obligated organizations time and money. Instead of each organization reinventing the accessibility wheel, hiring accessibility consultants and seeking legal advice, a good accessibility standard shows them the way.

The Ontario Government’s duty to create accessibility standards is a core AODA responsibility. Section 6(a) of the AODA provides that an accessibility standard shall "set out measures, policies, practices or other requirements for the identification and removal of barriers with respect to goods, services, facilities, accommodation, employment, buildings, structures, premises or such other things as may be prescribed, and for the prevention of the erection of such barriers” along timelines the standard sets.  

The CDA should require that an accessibility standard must identify barriers that must be removed or prevented, and must specify what action an obligated organization must take. It is not enough for an accessibility standard to say that an obligated organization should “have regard to accessibility” or “consider accessibility” or “plan for accessibility”. 

The Federal Government's CDA consultation Discussion Guide proposes that two options for this legislation, which aren't mutually exclusive, include:

a) enacting specific accessibility requirements that set out what steps organizations must take to become accessible, and/or

b) setting accessibility results organizations must achieve, leaving it to each organization to plan on how to achieve those goals.[endnoteRef:33] [33:  Discussion Guide, supra note 9, s. 4.2.] 


Ontario's extensive experience shows that the dominant requirement should be setting detailed requirements for specific accessibility action. From 2001 to 2015, the Ontarians with Disabilities Act, which preceded the stronger AODA, principally required public sector organizations to make annual accessibility plans.[endnoteRef:34] This accomplished little. Obligated organizations understandably get frustrated. Each must waste money, duplicating effort to figure out what to do. [34:  Ontarians with Disabilities Act 2001, S.O. 2001, c. 32 at s. 17. [ODA]] 


This problem recurs under some AODA accessibility standards. For example, Ontario accessibility standards require the goal of accessible electronic kiosks,[endnoteRef:35] accessible counter heights in public service areas for getting customer service,[endnoteRef:36] and accessible playground equipment[endnoteRef:37] (all when new kiosks, counters or playgrounds are created). However, the accessibility standards don't spell out what accessibility features should be incorporated in new electronic kiosks, or how high to make a new public service counter, or what accessibility features to include in new playground equipment. Each organization must wastefully hire consultants, and hope they get it right. The 2014 Mayo Moran AODA Independent Review Report concluded: [35:  Integrated Accessibility Standards Regulation, O.Reg. 191/11 s. 6. [IASR]]  [36:  Ibid at s. 80.41(1).]  [37:  Ibid at s. 80.20.] 


"One of the most common pieces of feedback received by the Review focussed on the difficulty of interpreting the meaning of the standards under the AODA.  Both the public and private sectors said they had problems understanding their obligations because the standards are often not clear enough or specific enough about what is required.  Public sector organizations, while doing their best to comply, are often uncertain about what exactly compliance with the standards requires.  The fact that the standards have been framed very generally means that it is hard to know when they have been met.  For example, the standards do not offer reference points for several general obligations, such as what it means to provide accessible formats or incorporate accessibility features into procurement.  This leaves organizations to depend on guesswork or expensive consultants and lawyers to determine what compliance entails."[endnoteRef:38] [38:  Mayo Moran, “Second Legislative Review of the Accessibility for Ontarians with Disabilities Act, 2005” (November 2014), at p. 31. ] 


Some Ontario accessibility standards provide needed and helpful specificity. For example one specifies the rule for website accessibility.[endnoteRef:39] Others lack this. For example, Ontario’s 2007 Customer Service Accessibility Standard[endnoteRef:40] tells obligated organizations to develop a policy on accessible Customer Service, to train staff on it, and to have a customer feedback mechanism. With few exceptions it doesn't list the barriers to Customer Service that need to be addressed, nor does it say what to do about them. [39:  IASR, supra note 35 at s. 14. ]  [40:   Accessibility Standards for Customer Service, O.Reg. 429/07 s.6. ] 


CDA accessibility standards should impose requirements that are at least as stringent as the Canada Human Rights Act, the Charter of Rights, or both. Otherwise, obligated organizations will be frustrated to find that they did what the CDA required, only to learn that they have further Charter and/or human rights accessibility duties. It would frustrate the CDA's goal of relieving people with disabilities of the burden to battle barriers, one at a time, if an accessibility standard directs obligated organizations to do less, or take longer, than the Charter and human rights laws permit. 

Regrettably, neither Ontario’s nor Manitoba’s accessibility law requires accessibility standards to meet a human rights yardstick. According to the Ontario Human Rights Commission, some Ontario’s accessibility standards counterproductively fall short of Ontario Human Rights Code requirements. [endnoteRef:41] They too often direct organizations to do less than the Ontario Human Rights Code requires. Stronger legal medicine is needed to controvert this, than the AODA's commendable s. 3, which requires that the AODA doesn't diminish accessibility duties under other laws.  [41:  See http://www.aodaalliance.org/strong-effective-aoda/03212011.asp] 


The CDA should require the Federal Government to make all the accessibility standards needed to achieve the CDA's purposes. Section 7 of the AODA commendably has a similar requirement. 

The Ontarians with Disabilities Act 2001,[endnoteRef:42] the AODA's weak precursor, permitted the Ontario Government to create accessibility standards, but didn't require it to do so. None were created over the four years before the AODA superseded it.  [42:   ODA, supra note 34.] 


The CDA should establish an independent safeguard to ensure that the Federal government acts in a timely way to direct development of needed accessibility standards. 
Ontario experience illustrates this need. The AODA includes no such safeguard. Ontarians with disabilities pressed the Ontario government for at least five years to create an AODA Education Accessibility Standard needed by 334,000 students with special education needs. Over a decade ago,the Ontario Human Rights Commission amply documented many widely-known education accessibility barriers.[endnoteRef:43] Yet in mid-2016, Ontarians with disabilities had no recourse from the Ontario government's five-year long refusal to decide whether to create an Education Accessibility Standard. [43:  Ontario Human Rights Commission, "The opportunity to succeed: Achieving barrier-free education for students with disabilities - Consultation Report” 2003, online: <http://www.ohrc.on.ca/en/opportunity-succeed-achieving-barrier-free-education-students-disabilities>  ] 


[bookmark: _Toc319660885]g) Ensuring a Prompt, Effective and Open Process for Developing and Reviewing Accessibility Standards

The CDA should require an open, inclusive process for developing accessibility standards, building on Ontario and Manitoba experience. Ontario has created accessibility standards for customer service, employment, transportation, information and communications, and the built environment in some public spaces. Manitoba has enacted a Customer Service Accessibility Standard. 

Two Government-appointed AODA Independent Reviews scrutinized Ontario's standards development process. The first, the 2010 Charles Beer Review, , commendably recommended needed improvements. Ontario experience since then reaffirms the wisdom of Beer's advice.

Under the AODA, once the Ontario Government decides to develop an accessibility standard in an area, such as transportation, it must appoint a Standards Development Committee to develop non-binding recommendations for that accessibility standard's contents. That committee must include representatives from the broader public sector, the disability community, and the private sector. 

The AODA doesn't require a Standards Development Committee to have equal representation from the disability sector. However, early experience showed a need for equal disability sector representation. In the 2007 Ontario election, Premier Dalton McGuinty promised to ensure equal disability sector representation on each Standards Development Committee.[endnoteRef:44]   [44:  Premier McGuinty's September 14, 2007 letter to the AODA Alliance is available online at: <http://www.aodaalliance.org/strong-effective-aoda/09142007.asp>] 


An AODA standards development committee deals with a specified area, either an economic sector like transportation; or a field cutting across the economy, like customer service, information and communication; or the built environment. An AODA standards development committee must develop an initial proposal for an accessibility standard’s contents. It should list barriers to be addressed, corrective measures required, and timelines for action.[endnoteRef:45]  [45:  AODA, supra note 10 at s. 9(3).] 


The Standards Development Committee's initial recommendation is made public.[endnoteRef:46] The public is then invited to give the Committee feedback. The Committee must review that input when formulating its final recommendations for the Ontario Government.[endnoteRef:47] [46:  Ibid at s. 8(8).]  [47:  Ibid at s. 9(5)-(6).] 


The Ontario Government must post the Standards Development Committee’s final recommendations for 45 days, for public comment.[endnoteRef:48] The government then takes action. It can develop a draft regulation. The regulation's contents can differ from what the Standards Development Committee recommended.[endnoteRef:49] No AODA accessibility standard enacted to date has included all actions that the Standards Development Committee recommended. [48:  Ibid at s. 10(2).]  [49:  Ibid at s. 9(c)] 


The Ontario Government must then post its proposed draft regulation for 45 days for public comment.[endnoteRef:50] The Ontario Government is expected to review that input. After that, it can enact a final regulation, the draft posted as is, or with changes as a result of public input.[endnoteRef:51] [50:  Ibid at s. 10(2).]  [51:  Ibid at s. 11(1).] 


Within five years after an accessibility standard is enacted, the Ontario Government must appoint a Standards Development Committee to review it. The Committee can recommend any revisions needed to achieve the AODA's purposes. Its process tracks the initial standards development process, described above.  

The 2010 Charles Beer AODA Independent Review Report identified significant early problems in the standards development process and recommended good reforms. However, the Beer report didn't capture all problems in the standards development process.

Between 2006 and 2008, the Ontario government appointed five standards development committees, for customer service, employment, transportation, information and communication and the built environment. The Beer Report recommended that one independent body should develop recommendations for the content of all accessibility standards, rather than several Standards Development Committees, separately working in silos. 

The Ontario Government agreed to do this through the Accessibility Standards Advisory Council ASAC. That reform was a failure. The least effective standards development process under the AODA was ASAC's 2013-14 review of the 2007 Customer Service Accessibility Standard. ASAC wasn't resourced or structured to operate independently of the government.

[bookmark: Start][bookmark: Complete]Ontario experience shows that a Standards Development Committee must actively consult the public as it develops its proposals. The CDA should require a Standards Development Committee to invite stakeholders to meet with it face-to-face, to discuss contentious issues. Written submissions from stakeholders may be sufficient for some issues. On more important and contentious issues, there is no substitute for frank face-to-face exchanges. 

Ontario’s Standards Development Committees have rarely if ever done this, apart from posting an initial recommendation and receiving written input. Ontario Standards Development Committees at times only received summaries of the public's input. That is too removed from hearing directly from stakeholders.

The Canadian Human Rights Commission should be extensively involved in each CDA Standards Development Committee's work. This is especially important during review of public input and discussion on specific recommendations. 

Ontario's standards development process has been painfully slow. The CDA should give enough time to get it right, while avoiding bogging down in bureaucracy.

 CDA Standards Development Committees should work under the proposed new Canada Accessibility Commissioner. This can help avert problems that Ontario experienced, where there is no such independent agency.

It is counterproductive to expect the members of one council or board to develop recommendations for each new accessibility standard. This will logjam the process. Its members may only be able to work on one accessibility standard at a time.

Instead, operating several CDA Standards Development Committees under the Canada Accessibility Commissioner would allow several accessibility standards to be simultaneously developed. Their work can be coordinated and harmonized, while ensuring their independence from Government.

A Standards Development Committee should work in public. The public should see what is debated and what objections are raised. Instead, the AODA inadequately only requires a Standards Development Committee's minutes to be made public.[endnoteRef:52] This was insufficient. Moreover, at least some posted minutes are hard for the public to follow. [52:  Ibid at s. 8(9).] 


The Disability community must be assured an equal seat at the table. Obligated organizations should be assured full opportunities to raise any concerns. The public should have a fair opportunity to give input. The standards development process should not let the Federal Government impose arbitrary prior constraints on which barriers and solutions a Standards Development Committee considers.

The Federal Government should ensure that a Standards Development Committee chair is a fair neutral party. The chair should be respected and skilled at mediating and consensus building. 

Disability sector representatives on a Standards Development Committee should be assured research support so that they can effectively exchange ideas with obligated organizations. In Ontario, obligated organizations' representatives on Standards Development Committees were better equipped to advance their interests. Disability sector representatives, volunteers or employees of voluntary charitable organizations, lacked those resources. Therefore, in 2007, the Ontario government commendably committed to give staff support to disability sector representatives on AODA standard development committees.[endnoteRef:53]  [53:  See the September 14, 2007 letter from Premier Dalton McGuinty to the AODA Alliance, supra note 44.] 


A CDA Standards Development Committee should do its work in three phases. First, it should identify recurring barriers in the area it explores, e.g. by broadly canvassing people with disabilities and obligated organizations.

Second, it should list measures to require for addressing these barriers. The Standards Development Committee can research practices by Canadian obligated organizations and others legislated, practiced or recommended anywhere around the world. Charter and human rights case law should be canvassed. 

Third, the Standards Development Committee should then develop proposals on timelines to be required for these actions, geared to obligated organizations’ size and capacity.

A Standards Development Committee should vote on recommendations clause by clause. Ontario experience shows that one unfair “all or nothing” vote forces the substantial weakening of the recommendations. 

A Standards Development Committee's members should be able to dissent, in a minority report to the Federal Government. The Federal Government and public can benefit from receiving diverse views. 

It is essential for Standards Development Committees to work independently of the Federal Public Service. The federal public service is the biggest organization that will have to comply with CDA accessibility standards. It has a strong interest in watering these down. At times the Ontario Public Service acted like this. 

The Federal Government will understandably want the Federal Public Service’s input. Any federal public service input, either to the Standards Development Committee during its development of recommendations, or to the Federal Government after the standards development committee has rendered its recommendations, should immediately be made public. The public has a right to know what the Federal Public Service says. 

The Standards Development Committee's recommendations for the content of any accessibility standard should also immediately be made public. The public should be given an opportunity to give the Government input on the Standards Development Committee’s recommendations. 

Within four years after a CDA accessibility Standard is enacted, the Federal Government should be required to appoint a Standards Development Committee to review it and to recommend revisions. Ontario's five-year interval has proven to be too long. Revisions should ensure that the accessibility standard better ensures that full accessibility is reached by the CDA's deadline. Revisions should not weaken an accessibility standard. The CDA should make it clear that the Federal Government cannot revise an accessibility standard without complying with this review process. 

[bookmark: _Toc319660886]h) Ensuring The CDA's Effective Enforcement  

The CDA should create effective enforcement powers, impose effective enforcement duties, and ensure timely, effective public reporting and accountability of the Government's enforcement efforts. 

It is not enough for the CDA to designate public officials who are permitted to enforce it. The Act must require designated federal officials to take specified steps to ensure its ongoing effective enforcement. Barrier-Free Canada’s 14 Principles for the CDA include:

“8. The Canadians with Disabilities Act should provide for a prompt, independent and effective process for enforcement, and should require that the Act be effectively enforced. This should include, among other things, an effective avenue for persons with disabilities to raise with enforcement officials violations of the Act that they have encountered. It should not simply incorporate the existing procedures for filing discrimination complaints with the Canadian Human Rights Commission or under the Canadian Charter of Rights and Freedoms, as these are too slow and cumbersome, and can yield inadequate remedies.”

Effective enforcement of strong accessibility laws is needed to get obligated organizations to resist the powerful impulse to keep doing business exactly as they always have. It is wrong to assume that obligated organizations just need to be educated on accessibility's benefits, and then they will comply, driven by self-interest. Ontario experience shows that approach failed. 

Enforcement is pivotal to the Act’s success. Obligated organizations are far less likely to comply if they don't think they will face significant legal consequences. Drivers are far more likely to obey speed limits when they see police, speed traps, or photo radar. 

Accessibility laws require organizations to break deeply-rooted habits. People are creatures of habit. Accessibility's powerful economic benefits have not gotten many obligated organizations to break bad habits against disability accessibility. 

The AODA creates effective enforcement tools.[endnoteRef:54] The Ontario government promised effective AODA enforcement.[endnoteRef:55] However, it has a record from 2013 to 2016 of not doing so. This was so even though the Government knew throughout about rampant violations, had power to act, and had unused funds appropriated for AODA implementation.[endnoteRef:56] [54:   AODA, supra note 10 at ss. 18-23.]  [55:  See e.g. <http://www.aodaalliance.org/strong-effective-aoda/090220111.asp> ]  [56:  See <http://www.aodaalliance.org/strong-effective-aoda/11182013.asp> and <http://www.aodaalliance.org/strong-effective-aoda/01272016.asp> ] 


The AODA establishes a regime of inspections and inspectors, and directors with power to issue compliance orders and monetary penalties.[endnoteRef:57] An obligated organization can appeal orders to a tribunal.[endnoteRef:58] Yet Ontario has only appointed a tiny number of officials to conduct AODA inspections and audits: partway through 2015, the Government only appointed a mere three directors and one inspector to enforce the AODA across Ontario.  [57:  AODA, supra note 10 at ss. 18-20.]  [58:  Ibid at ss. 26-28.] 


Ontario Government audits and inspections appear limited to paper audit of an obligated organization’s compliance records, rather than visiting the organization’s premises to see what is actually happening. If an organization sends the Ontario Government the right paperwork, they are doing fine, no matter how little accessibility it offers. This is an impoverished approach.

In 2004, the Ontarians with Disabilities Act Committee, the predecessor to the Accessibility for Ontarians with Disabilities Act Alliance, made public a comprehensive Discussion Paper on options for an Ontario accessibility law's enforcement/ compliance regime.[endnoteRef:59] Drawing on it and on experience over the decade since, the CDA's compliance and enforcement regime should include these key ingredients: [59:  See “Putting Teeth into the Ontarians with Disabilities Act, online: <http://www.odacommittee.net/ODA_Discussion_Paper.html>] 


It should ensure strong and effective remedies for non-compliance, sufficient to incentivize organizations to comply. Non-compliance should clearly be more costly than compliance. 

Remedies should also include orders requiring sufficient specific action to bring an organization into compliance, and to ensure future compliance. If there is protracted or systemic non-compliance, more extensive remedies should be available, e.g. independent monitoring.

Enforcement should be assigned to an independent armslength agency. The Canada Accessibility Commissioner, proposed above, is the best choice.

The Federal government shouldn't investigate and enforce this law against itself. Experience with the Ontario government’s perennial lax AODA enforcement reinforces this concern. Disability advocates urged from 2001 to 2005 that AODA enforcement powers should be vested in an accountable, independent arm’s-length public agency.

Whoever is responsible for the CDA's enforcement should be required to regularly and promptly report to the public on details of its enforcement activities, and on the results yielded. In contrast, in Ontario, it was necessary to resort to freedom of information applications to reveal the extent to which the Ontario government wasn't effectively enforcing the AODA.[endnoteRef:60]  [60:  See <http://www.aodaalliance.org/strong-effective-aoda/11212013.asp> and <http://www.aodaalliance.org/strong-effective-aoda/12032015.asp> ] 


The 2014 Mayo Moran AODA Independent Review Report found that the Ontario Government's AODA enforcement was too weak, and was much less open and transparent than its enforcement of several other laws. It made important recommendations to substantially increase AODA enforcement and its openness and transparency. It urged the Ontario Government to issue prompt quarterly reports on such things as AODA orders issued, penalties imposed, appeals launched and their results, to increase compliance and let consumers direct their businesses to accessible organizations.    

CDA enforcement should include an in-built educational feature. The initial enforcement step should be a compliance order, giving an organization a short time to bring itself into compliance. Monetary penalties and other orders should quickly follow if that compliance order is violated. 

The CDA should give the public a clear, open and accessible way to lodge complaints and seek enforcement with the CDA enforcement agency. The Federal Government should not simply tell members of the public to privately launch a human rights or Charter complaint. The CDA aims to dramatically reduce the need for individuals to have to undertake that hardship. 

The CDA enforcement agency can't ensure a federal investigation of every CDA complaint. Like a police force and other law enforcers, the CDA enforcement agency will need discretion to set enforcement priorities. However, where a CDA complaint warrants enforcement action, the enforcement agency should act on it. CDA complaints cannot just be used as a data source to track trends. 

The AODA falls short on this score. Ontario commendably set up a toll-free number for the public to report AODA violations. It took months of delay and community pressure to get the Ontario Government to act on its promise to do so. Yet the Ontario Government has not kept its promise to publicize that phone number for AODA complaints.[endnoteRef:61] Further, there is no public indication that the Ontario Government has used any specific complaints to initiate AODA enforcement. [61:  See <http://www.aodaalliance.org/strong-effective-aoda/03232015.asp> ] 


A cost-effective way to augment any full-time CDA enforcement officials is for the federal government to also give a CDA enforcement mandate to inspectors and enforcers under other federal laws. When visiting a federally-regulated organization for any reason, they could also eyeball the organization for CDA compliance. The Ontario government committed to explore this in the 2014 election. 

The Federal Government's Discussion Guide asks about the possibility of requiring organizations to submit accessibility plans and accessibility reports on their progress.[endnoteRef:62] Here again, Ontario experience helps. AODA ss. 14-17 provides for organizations to be required to file accessibility compliance self-reports. The AODA's Integrated Accessibility Standards Regulation requires some obligated organizations to prepare multi-year accessibility standards plans, and to then prepare annual reports on progress under them.[endnoteRef:63] [62:  Discussion Guide, supra note 9 at s. 4.2.]  [63:   IASR, supra note 35 s. 4(1)-(3). ] 


Requiring organizations to file accessibility compliance self-reports has some value, if this requirement is effectively enforced. Reports should include details on what the organization has done and plans to do on accessibility. Where accessibility standards self-reports merely require an organization to tick boxes, as in Ontario, they are far less effective. 

Accessibility standards compliance self-reports, accessibility plans and status updates on plans should be required to be posted online, and otherwise be readily open to public inspection. The Government  should, where possible, make them available in a searchable platform. This motivates organizations to ensure they are accurate and complete. Public scrutiny effectively crowd-sources monitoring.

The CDA should designate an administrative tribunal, with appropriate disability equality expertise, to hold CDA enforcement hearings, e.g. the Canadian Human Rights Tribunal. 

Monetary penalties shouldn't be mechanistically reduced based on the frequency of violations, as Ontario now does. That approach, coupled with scant AODA enforcement, leads AODA penalties to be so small as to trivialize accessibility.[endnoteRef:64]  [64:  See for example: 8647 v. Director under the Accessibility for Ontarians with Disabilities Act, 2005, 2014 CanLII 46363 (ON LAT); 8677 v. Director under the Accessibility for Ontarians with Disabilities Act, 2005, 2014 CanLII 46359 (ON LAT).] 


Senior officials, not just the corporate entity, should be liable for accessibility denials within their authority. Otherwise, senior managers will feel little if any impetus to ensure that their organization complies. 

To further buttress enforcement, the CDA should ratify the CRPD's Optional Protocol.[endnoteRef:65] This long overdue ratification would provide for a much-needed level of international enforcement in circumstances where domestic enforcement does not lead to sufficient action on accessibility.  [65:  Optional Protocol to the Convention on the Rights of Persons with Disabilities, G.A. Res. 61/106 (2007).] 


[bookmark: _Toc319660887]i) Ensuring Strong Action on Accessibility By Federal Regulatory Agencies

There should be one federal agency for all CDA relief. People with disabilities shouldn't have to chase around the Federal Government, to find out which agency or combination of agencies will enforce accessibility. Now if people with disabilities file a human rights complaint with the Canadian Human Rights Commission, they can find that all or part of it gets punted to another regulatory agency, like the CRTC or the Canada Transportation Agency. This is an unfair gift to organizations that seek to avoid timely justice, by dragging out proceedings, throwing barriers in the way, and wearing down victims of barriers. 

The proposed new Canada Accessibility Commissioner should have lead responsibility for all accessibility standards development and all CDA enforcement. The Federal Government's CDA Discussion guide implies that this may not be the case. Accessibility jurisdiction might be left in part with some federal agencies such as the Canada Transportation Agency. It states:

"It is envisioned that, by taking a proactive and systemic approach to improving accessibility and removing barriers, legislation would complement the laws that already exist in Canada to protect the human rights of Canadians with disabilities and build on existing federal accessibility standards and regulations."

Before hearing from the public on this issue during its CDA consultations, the Federal Government shouldn't pre-decide that transportation accessibility will be left with the Canada Transportation Agency, or that accessibility of telecommunication services will be left to the CRTC. If despite the foregoing, Parliament leaves any accessibility jurisdiction with those other regulatory agencies, then it should ensure that:

a) All those regulatory agencies have the fullest range of remedial powers, at least as broad as the Canada Human Rights Tribunal's.

b) Those agencies must have an explicit duty to create and effectively enforce accessibility standards within their mandates, along time lines the CDA sets, similarly securing people with disabilities' input into the standards.

c) Those agencies should be required to give strong weight to accessibility when discharging any discretionary powers.

d) A stronger accessibility standard made under the CDA and enforceable by the Canada Accessibility Commissioner should take precedence over any weaker accessibility rules or standards made by any other federal agency, such as the Canada Transportation Agency.
  
[bookmark: _Toc319660888]j) Ensuring the Strongest Accessibility Law Always Prevails

Several federal laws address aspects of accessibility for people with disabilities. The CDA should clarify which prevails. Barrier-Free Canada’s 14 Principles include:

“3. The Canadians with Disabilities Act's requirements should supersede all other legislation, regulations or policies which provide lesser protections and entitlements to persons with disabilities. The Act and regulations made under it should not take away any rights that Canadians with disabilities now enjoy;”

Accordingly, nothing in the CDA or actions taken under it can reduce disability accessibility protections under any other law. The CDA must prevail over any other federal law that provides less accessibility protection.[endnoteRef:66]   [66:  AODA, supra note 10 at s. 38 provides for this.] 


Organizations, used to working with other more familiar laws like a building code, tend to fixate on those familiar laws, often ignoring or marginalizing human rights/accessibility laws. Organizations must be directed that those other laws give way to a stronger CDA.

[bookmark: _Toc319660889]k) Ensuring that Public Money is Never Used to Create, Perpetuate or Exacerbate Accessibility Barriers

The Federal Government can promote progress towards accessibility, by making sure that no one uses public money to create, perpetuate or exacerbate disability barriers. This requires no increase in federal spending. 

Four areas of federal spending should be targeted: 

First, the Federal Government annually spends billions on capital and infrastructure projects, including projects built by the Federal Government, provinces, municipalities or others. 

Second, the Federal Government annually spends billions on procuring goods and services, for use by the Federal Public Service and the public. 

Third, it spends large amounts on business development grants and loans, and on research grants for universities and other organizations. 

Fourth, the Federal Government makes large transfer payments to provinces/territories for programs, like health care. 

This gives the Federal Government substantial leverage to promote accessibility. Barrier-Free Canada’s principles include:

“10. The Canadians with Disabilities Act should require that the Government of Canada ensure that no public money is used to create or perpetuate barriers against persons with disabilities. For example, all federal departments, agencies, and crown corporations should be required to make it a strict condition of funding any program, or any capital or other infrastructure project, or of any transfer payment, subsidy, loan, grant (such as research grants) or other payment of public funds, that no such funds may be used to create or perpetuate barriers against persons with disabilities. They should also be required to make it a condition of any procurement of any services, goods or facilities, that these be designed to be fully accessible to and usable by persons with disabilities. Any grant (including for example, research grant), loan, subsidy, contract or other such payment which does not so provide is void and unenforceable by the grant-recipient or contractor with the department, agency, or crown corporation in question. The Government of Canada should be required to monitor and enforce these requirements and to periodically report to the public on compliance.”

The CDA should require the Federal Government and federal agencies to attach clear, strong and enforceable accessibility strings to all this federal spending. Any infrastructure or other capital project built in whole or in part with federal money should be required to be fully accessible. For example, no federal money should be given to improve a building, if that improvement is located in a part of a building that is inaccessible, unless that part of that building will become accessible. 

When the Federal Government purchases or rents goods, services or facilities for its or the public's use, it should ensure that those goods, services or facilities are accessible to and useable by people with disabilities. Any bid on a procurement project should be required to specify that the goods, services or facilities are accessible, or commit to steps that the vendor will take to make them fully accessible. The Government should give this significant weight, in a procurement competition. 

If an organization applies for any other Government grant or loan, or a subsidy for business development, the Government should make it clear that a preference will be given to applicants who ensure that their workplace, goods, services and facilities are accessible, or who stipulate accelerated deadlines for achieving accessibility.

Research grants that include public funding should impose a condition that people with disabilities will be properly included in the research. Any research should ensure, where possible, that test subjects are not solely people without disabilities.

When federal public money is used to fund a province's health care system, that provincial health care system must fulfil federal disability accessibility requirements, just as it must meet other federal requirements. 

These together would create a substantial incentive to produce accessible goods, services, facilities and capital projects, and to operate accessible programs and workplaces. Once a recipient ensures that their goods, services or facilities are accessible, they can serve a much larger market. That vendor can also meet the unmet demand across Canada and around the world, for accessible goods, services and facilities. There are an estimated one billion persons with disabilities around the world, a huge untapped market. 

Far more organizations compete for federal loans, grants or contracts than the Government ultimately chooses to give federal funds. By making accessibility an important, highly visible factor, applicants will try to out-bid each other on their accessibility commitments.

If the federal government just makes this a policy, rather than an enforced law, it won't be consistently obeyed. If it is just made a policy, a future government can kill or gut it without Parliament’s approval.

Strings attached to federal money mustn't just require that accessibility will be considered or that the CDA will be obeyed. Detailed standards outlining the accessibility requirements attached to federal funding must be developed and enforced under the CDA. Each Federal Government department and agency should not have to reinvent the wheel when setting accessibility conditions for capital, infrastructure, procurement or other like spending. 

Ontario experience shows this must be clearly legislated, monitored and enforced. There has been limited success in getting some new Ontario laws enacted and policies adopted. They lack needed visibility, strength and enforcement. They have not had the impact needed. The Ontario Government has missed out on huge opportunities to generate greater accessibility.

In 2011, the Ontario Government unveiled a Ten-Year Infrastructure Plan, setting policies and principles to govern Ontario infrastructure spending. As a result of grassroots disability advocacy, mandatory accessibility requirements were enshrined in this ten-year plan. However, the Ontario Government has made public no plans to effectively implement, monitor and enforce this requirement. 

Unenforceable provisions in the weak Ontarians with Disabilities Act 2001 (ODA),[endnoteRef:67] the AODA's precursor, also addresses accessibility requirements when the Ontario Government spends on capital or procurement. Ontario accessibility standards include requirements for Ontario public sector organizations to procure accessible goods, services and facilities, including electronic kiosks.[endnoteRef:68]  [67:  See the ODA, supra note 34 at ss. 4-5.]  [68:  IASR, supra note 35 at ss. 5-6.] 

 
Despite these, Ontario public money continues to be used to create, perpetuate or exacerbate accessibility barriers. For example, in 2010, the Ontario government unveiled the Presto Smart Card, for paying public transit fares, replete with accessibility barriers. The machines to check a card balance at transit stations only provided information on a screen. There was no audio output for people with vision loss or dyslexia. 

The Ontario Government built huge new courthouses in Durham Region and Kitchener. Fully three quarters of all their courtrooms have inaccessible judicial daises. 

[bookmark: _Toc319660890]l) Ensuring that No Federal Laws Authorize or Require Disability Barriers

Federal statutes and regulations should never require or mandate the creation or perpetuation of disability barriers. The Federal Government must ensure that federal statutes and regulations incorporate measures to ensure the accessibility of the programs, policies, rights and opportunities they provide. 

The Federal Government must fully review all its statutes and regulations for accessibility barriers. Where found, these laws must be amended to ensure they are barrier-free. The Federal Government must implement measures to ensure that in the future, new statutes or regulations are carefully screened before they are enacted, to ensure they are barrier-free.

Barrier-Free Canada’s 14 Principles include:

“11. The Canadians with Disabilities Act should require the Government of Canada to review all federal legislation and regulations to identify possible accessibility barriers that they may impose or permit, and to propose omnibus legislation within a specified time to address these barriers. It should require the Government of Canada to review all future proposed legislation and regulations, before they are enacted, to certify and ensure that they do not create, perpetuate or allow for accessibility barriers in them or in activity or programs operated under them. …”

These duties arise from the Eldridge case[endnoteRef:69] and Article 4(1)(b) of the CRPD. Yet there is no public indication that Eldridge or the CRPD have led to a Government review of all federal laws and programs for accessibility barriers, and for Eldridge compliance.  [69:   Eldridge, supra note 5. ] 


The Federal Government must look for more than federal laws that explicitly single out people with disabilities for worse treatment. It must also explore whether federal laws ensure that people with disabilities can fully participate in all the rights, privileges benefits and duties that these laws extend.[endnoteRef:70]   [70:  For a detailed guide on how to conduct such reviews, see David Lepofsky and Prof. Randal Graham "Universal Design in Legislative Drafting – How To Ensure Legislation is Barrier-Free for People with Disabilities" (2009), 27 National Journal of Constitutional Law 129-157.] 


Federal laws give regulatory agencies powers to make and implement a wide spectrum of policies and decisions. These can inadvertently create new disability barriers, or exacerbate existing ones. No federal agency should implement policies or discretionary decisions that undermine accessibility. Where a board, commission, tribunal, or other public official holds a discretionary power, the granting federal law should provide that an exercise of discretion shall not create or perpetuate any accessibility barriers. 

The Federal Government has had two decades since Eldridge and one decade since the CRPD to conduct this review. Its not having done so proves the need for a CDA requirement. 

Ontario experience also shows the need to legislate this. In the 2007 Ontario election, all parties promised that if elected, they would conduct such an accessibility review. Nine years later, the Ontario Government has reviewed a mere 55 of its 750 statutes and none of its regulations. 

Barrier-Free Canada’s principles call for an omnibus bill to be prepared to correct barriers found. An omnibus bill is the only efficient way to amend many laws at once; for a separate bill to be prepared to amend each deficient law would take an eternity.

A Federal legislative accessibility review must include a thorough examination of the Criminal Code and related legislation. While the Criminal Code includes some provisions to accommodate disabilities, a complete accessibility modernization of criminal law is overdue. A significant proportion of persons accused of crime and of alleged crime victims have disabilities. 

The legislative review also must examine immigration and refugee legislation. Disability barriers should be addressed in rules on who can immigrate to Canada and the process for assessing immigration/refugee claims.

[bookmark: _Toc319660891]m) Ensuring Federal Elections Become Disability Accessible 

The CDA should require the Federal Government to ensure that federal elections are barrier-free for voters and candidates with disabilities. Barrier-Free Canada’s 11th principle calls for the CDA to require an accessibility review of federal laws, and continues:

“As an immediate priority under these activities, the Government of Canada should get input from voters with disabilities on accessibility barriers in election campaigns and the voting process, and should develop reforms to remove and prevent such barriers.”

Barriers continue to recur in federal, provincial and municipal elections. Voters with physical disabilities are not assured that polling stations will be fully accessible. Voters with limited or no vision, or with other print disabilities or motor limitations, are not assured that they can mark their own print ballots independently and in private, and then verify that their ballot was properly marked in accordance with their wishes. Election campaign information is often inaccessible to people with vision loss, dyslexia and/ or hearing loss. 

If a polling station or ballot lacks accessibility, a Charter or human rights case, after the fact, cannot restore rights in an election which is already decided. These barriers are illegal and unfair. The Federal Government’s duty to honour these important accessibility rights has several bases, including Charter s. 3 (right to vote and stand as a federal candidate), and s. 15 (equality rights), the Canada Human Rights Act’s right to equal treatment in services and facilities, and CRPD Article 29 (participation in political and public life). 

In 2010, the Canadian Human Rights Tribunal's landmark Hughes v. Elections Canada[endnoteRef:71] ruling found that Elections Canada substantially violated the human rights of a voter with a physical disability by failing to ensure polling station physical accessibility.  [71:  Hughes v. Elections Canada 2010 CHRT] 


Ontarians with disabilities have campaigned since at least 1999 for accessibility in provincial and municipal elections. Ontario's Government implemented insufficient solutions. It left this issue to the discretion of election officials who haven't solved it after two general elections and several by-elections.[endnoteRef:72]   [72:   This is documented at length online at: <http://www.aodaalliance.org/strong-effective-aoda/ElectionInOntario.asp>] 

 
[bookmark: _Toc319660892]n) Ensuring a Fully Accessible Federal Government 

The Federal Government must lead by a good accessibility example. If it doesn't take its accessibility duties sufficiently seriously, this signals to other organizations that they can too.

Large governments can lag behind other organizations on accessibility. The Federal Government led by a poor example by its protracted opposition to ensuring that its websites were disability-accessible.[endnoteRef:73] The CDA should include strong additional measures, to ensure that the Federal Government becomes a fully accessible workplace and service-provider. Here are examples.  [73:  See Jodhan v. Canada, supra n. 14 and 15. ] 


The CDA should require the Federal Government to designate one minister and full time deputy minister, responsible for ensuring that the Federal Public Service becomes a fully accessible employer and service provider. Both AODA Independent Reviews recommended this for Ontario. Otherwise, no one is in charge.  

The CDA should require the Federal Government to implement a comprehensive program to periodically audit its workplaces and public services and facilities for accessibility, with audit results made public. This should include on-site audits and inspections, not just paper trail audits. 

The CDA should require the Federal Government to implement a program to ensure accountability of Federal Public Servants for accessibility efforts. Among other things, it should require that every employee include in his or her annual performance review, accessibility performance goals. Pay and promotion decisions should consider accessibility performance.[endnoteRef:74]  [74:  The Ontario Human Rights Tribunal included such a requirement for senior Toronto Transit Commission officials in Lepofsky v. TTC #2 2007 HRTO 41 (CanLII).] 


The CDA should require each federal department to designate an accessibility lead in the deputy minister's or other chief executive officer's office. This official should be mandated to ensure from the top, that accessibility is embedded throughout the organization. If left to silos across a large department, or left to staff further down the hierarchy, progress is too slow.

The CDA should require the Federal Government to make public a multi-year plan for implementing the Act. It should be required to report annually on progress on implementing that plan. It should require the Federal Government and key federal agencies to do the same. These plans and reports will help the public monitor progress. The Auditor General should audit them. Governments tend to write wonderful policies , plans and reports, that don't reflect front line action or inaction.

The CDA should require the Federal Government to maintain a central fund to pay for workplace accommodations for federal public servants with disabilities. Such a fund has commendably existed in Ontario since the late 1980s.[endnoteRef:75] Legislation must require this fund. In 2011, the Ontario Government wrongly abolished its fund. It restored it only when confronted with the fact that its abolition violated Ontario law.[endnoteRef:76]   [75: Since 2001, this has been required by law. See the ODA, supra note 34, at s. 8.]  [76:  See: <http://www.aodaalliance.org/strong-effective-aoda/06282011.asp>] 


The CDA should avoid an Ontario mistake. Ontario accessibility standards proceeded on the basis that no private sector organizations should have to comply with accessibility requirements until the Ontario Government did so first, because the Ontario Government must lead by example. This caused years of unjustified delay on accessibility in the private sector. 

Under human rights law, the public and private sectors have a simultaneous duty to remove and prevent disability accessibility barriers and to accommodate people with disabilities. A private sector organization cannot justify a failure to meet this duty, on the grounds that the Government has not yet met its duty. Timelines in accessibility standards for taking action should be geared to an organization's capacity, but not to time lines for progress in other organizations.    
[bookmark: _Toc319660893]
o) Ensuring Full Accessibility of All Courts Within Federal Authority

The CDA should require the Federal Government to develop and implement a plan to ensure that all federally controlled courts (e.g. the Supreme Court of Canada and Federal Courts) become fully accessible to court participants with disabilities, by the Act’s accessibility deadline. Court participants with disabilities include judges, lawyers, parties, witnesses, court staff, and members of the public who exercise their constitutional right to observe court proceedings. They too often face barriers. Courts, like other organizations, were historically designed and operated without ensuring that people with disabilities can fully participate. 

Ontario has had a commendable initiative since 2005 to make Ontario courts fully accessible by 2025. Ontario experience shows a need for joint leadership and oversight by the government, judiciary and legal profession. The CDA should incorporate Ontario's excellent 2007 blueprint: “Making Ontario’s Courts Fully Accessible to Persons with Disabilities."[endnoteRef:77] It should mandate the Federal Government to work with provinces and territories to encourage similar provincial and territorial strategies, while respecting provincial/territorial authority.  [77:  See online at: <http://www.ontariocourts.on.ca/accessible_courts/en/report_courts_disabilities.htm>] 


[bookmark: _Toc319660894]p) Mandating a Strategy to Expand International Trade in Canadian Accessible Goods, Services and Facilities

Canada needs a strategy to expand Canadian efforts to serve worldwide markets for accessible goods, services and facilities. Barrier-Free Canada’s 14 principles include:

“12. The Canadians with Disabilities Act should set as a national policy the fostering of international trade aimed at better meeting the market of up to one billion persons with disabilities around the world.”

Up to one billion people with disabilities around the world need accessible products and services. The international trend towards enacting accessibility legislation generates increasing demands on those selling goods and services internationally, to ensure their accessibility. 

Canadian businesses will make more money and Canadian employment will increase if they produce accessible products to sell internationally. Canada's private sector could also sell these products in Canada, benefitting Canadians with disabilities.

The CDA should mandate this federal strategy, and encourage provincial participation. When Canadian ministers board an airplane to fly Canadian business leaders around the world, selling our goods/services, they should ensure that private sector leaders, invited on the plane, have striven to ensure the accessibility of their goods/services. 

In the 2014 Ontario election, the Ontario government proposed to expand the information technology sector. However, this included no plan to expand accessible information technology. 

[bookmark: _Toc319660895]q) Establishing Initial Accessibility Measures Pending Accessibility Standards 

CDA accessibility standards will take months to develop. Organizations can take a “wait and see” approach, holding off on accessibility action until they see the regulations. 

In Ontario, years of front-line inaction on accessibility took place after the AODA was passed, and before accessibility standards were enacted and their compliance deadlines drew near. To avoid such delay, the CDA should institute a regime to require interim action on accessibility, before accessibility standards are enacted. These should require readily-achievable actions or “easy-to-fix” solutions. These should also ensure that no new barriers are created while accessibility standards are being developed. 

The CDA should provide a framework for this, e.g. mandating the Federal Government to conduct short, focused consultations, if needed, and then issue directives for interim action. 

The CDA shouldn't just let the Government consider imposing taking such measures. It should require these within a designated time. 

[bookmark: _Toc319660896][bookmark: OLE_LINK48]r) Ensuring that Efforts at Educating the Public on Accessibility Don’t Delay Implementation and Enforcement 

Educating obligated organizations on accessibility might seem an appropriate first step under the CDA. However, effective regulatory enforcement action shouldn't be delayed pending public education. Canada is long past the point when large federally regulated organizations such as the Federal Public Service, banks, Via Rail, major airlines or telecommunication companies like Bell Canada or Rogers Communication should be treated as newcomers to accessibility. 

The CDA should require the Federal Government to establish a centre to provide educational support to the public, including obligated organizations, such as technical accessibility compliance information. It should mandate the Federal Government to issue policy guidelines or directives that give organizations specific direction on their obligations, beyond that spelled out in CDA accessibility standards. This makes it easier for organizations to comply. It reduces their cost. 

Provinces and territories should be invited to opt into this national service. For example, a national "Job Accommodation Network", modelled after the successful U.S. service bearing that name,[endnoteRef:78] could help employers and employees in the federal sphere. It could be opened up to those in provincially-regulated organizations. [78:  See online at <https://askjan.org/>] 


Federal educational supports on accessibility must be provided as a help, not as an excuse for delaying federal implementation/enforcement action. The CDA shouldn't proceed on a wrong-headed basis that until an obligated organization is federally educated on its accessibility obligations, it is not expected to comply and won't face enforcement. The CDA will implement accessibility duties which the Canada Human Rights Act and, in the case of the public sector, the Charter have imposed for a third of a century. 

The Federal Government's CDA consultation Discussion Guide addresses goals of "raising awareness" and "changing attitudes" on accessibility. For example, it asks:

"How can the Government of Canada raise awareness of and change attitudes in relation to accessibility (in the short term and long term)?"

Setting "raising awareness" and "changing attitudes" as CDA goals can delay and side-track needed regulatory accessibility efforts. The CDA should instead focus on changing organizational action on accessibility. Awareness changes will flow from these changes in action. 

It is proven largely ineffective to aim to first raise awareness and change attitudes, in the hope that from this, an organization's actions on accessibility eventually improve. Often, too little if any action thereby changes. If a manager's awareness is raised, this accomplishes little, if they then shuffle to another job, or if they lack the unique organizational impetus that comes from enforced detailed legal requirements. A strong, effectively enforced accessibility law is itself the most effective way to change action on accessibility, and thereby, to change attitudes towards accessibility. 

[bookmark: _Toc319660897][bookmark: OLE_LINK49][bookmark: OLE_LINK50]s) Assisting and Encouraging Provincial and Territorial Governments to Enact Comprehensive Accessibility Legislation

Many accessibility barriers are within provincial jurisdiction. Parliament's reach is narrower than the US Congress which passed the Americans with Disabilities Act. 

However, the CDA should not be limited to achieving accessibility only in federally regulated organizations. The CDA should also require the Federal Government to address the removal and prevention of provincially-regulated barriers, while fully respecting provincial authority. Only when all Canadian jurisdictions enact and enforce strong accessibility legislation can all people with disabilities be assured that Canada will reach full accessibility. 

The Federal Government can assist by encouraging all provinces to pass accessibility legislation within their mandates. Barrier-Free Canada’s 14 Principles for the Canadians with Disabilities Act include:

“13. The Canadians with Disabilities Act should require the Government of Canada to encourage all provincial governments to pass disability accessibility legislation to help ensure that barriers impeding persons with disabilities are removed and prevented throughout Canada and to convene a federal/provincial conference to that end, which will include representatives of persons with disabilities across Canada.”

Federal efforts at harmonizing accessibility laws across Canada should encourage all provinces and territories, and all organizations to rise to the full accessibility standard set by all human rights legislation across Canada, and by the Charter. This doesn't exceed federal authority. Each province would remain free to decide if it will enact a provincial accessibility law, and what it will include. 

When more provincial/territorial governments pass and enforce strong accessibility legislation, more organizations that do business in multiple provinces will meet their human rights accessibility duties, even in provinces that have no accessibility legislation. Voters in provinces with no provincial Disabilities Act will ask why theirs is a “Have Not” province, when it comes to accessibility. 

As well, beyond the CDA accessibility standards described above, the CDA should mandate the federal government to develop model national accessibility standards for such areas as education, health, employment, transportation, residential housing, information and communications, customer service, and the built environment. These should aim to meet accessibility requirements in human rights legislation and the Charter of Rights. They should meet or exceed accessibility standards in force in any province. A provincial/territorial government could adopt, as law, a model national standard, as written by the Federal Government, or with modifications that the provincial/territorial government chooses. 

Model national accessibility standards serve important objectives. They provide an excellent resource for provinces that have no disabilities act, or that haven't created accessibility standards in all these areas. Each is free to choose what, if anything, to adopt. Smaller provinces could get a good head start on accessibility regulation, without having to create a full standards development process like Ontario's. 

Model national accessibility standards can help organizations operating in different parts of Canada. They now face a patchwork of provincial accessibility requirements. They prefer to meet one national accessibility standard that ensures that they fulfil all provincial requirements. That would cause more accessibility across Canada, make compliance easier and more economical, and reduce each government's regulatory costs. To achieve this, a model accessibility standard must at least meet each province's accessibility requirements under its Human Rights Code. 

[bookmark: _Toc319660899][bookmark: OLE_LINK53][bookmark: OLE_LINK54]t) Setting Timelines for Federal Government's CDA Implementation 

Long after Parliament’s attention temporarily focuses on enacting the CDA, this law should ensure effective progress by lead minister after lead minister, government after government. According to the two AODA Independent Reviews, Ontario Government efforts on accessibility waned after politicians moved on to other issues.[endnoteRef:79]  [79:   Charles Beer, “Charting a Path Forward: Report of the Independent Review of the Accessibility for Ontarians with Disabilities Act” (May 2010); Mayo Moran, “Second Legislative Review of the Accessibility for Ontarians with Disabilities Act, 2005” (November 2014).] 


The CDA should set mandatory timelines for key Federal Government CDA implementation/enforcement actions. It should provide a mechanism for members of the public to compel the Federal Government to meet unmet timelines. 

[bookmark: _Toc319660900][bookmark: OLE_LINK55][bookmark: OLE_LINK56]u) Requiring Periodic CDA Independent Reviews 

The CDA should require the Federal Government to appoint an Independent Review of progress under the CDA, four years after the CDA's enactment, and every three years after that. The Review should be required to publicly consult (including with people with disabilities), report on sufficiency of progress on accessibility, and recommend needed improvements. The Review should be required to report within one year of its appointment. Barrier-Free Canada’s 7th Principle includes:

“It should also require the Government of Canada to appoint an independent person to periodically review and publicly report on progress towards full accessibility, and to make recommendations on any actions needed to achieve the Act's goals.”
 
The CDA should follow AODA s. 41. It required the Ontario Government to appoint an Independent Review of progress towards full accessibility, within four years after the AODA’s enactment, and again, three years after each successive Independent Review is tabled in the Legislature. The two AODA Independent Review reports to date played an important role in accessibility efforts. They showed where progress was too slow, tracked down causes, and recommended improvements.[endnoteRef:80] Longer time lines for CDA Independent Reviews would work against timely progress towards full accessibility.    [80:  To read the 2010 final Report of the Charles Beer AODA Independent Review, visit <http://www.aodaalliance.org/strong-effective-aoda/05312010.asp> 
To read the AODA Alliance’s June 3, 2010 analysis of the Beer Report, visit <http://www.aodaalliance.org/strong-effective-aoda/06032010.asp >
To read the 2014 final report of the Mayo Moran 2nd AODA Independent Review, visit <http://www.aodaalliance.org/strong-effective-aoda/Final-Report-Second-Legislative-Review-of-the-AODA.docx> 
See the AODA Alliance’s analysis of the final report of the Mayo Moran AODA Independent Review <http://www.aodaalliance.org/strong-effective-aoda/04292015.asp and http://www.aodaalliance.org/strong-effective-aoda/05012015.asp >] 


Learning from Ontario's experience, the CDA should include a provision that will trigger the appointment of an Independent Review if the Federal Government fails to do so on time. It should permit a member of the public to apply to court to appoint the Independent Review if the Government doesn't act on time. In 2013, Ontario inexplicably failed to appoint the second AODA Review for over 100 days past the deadline, and acted only after grassroots pressure.[endnoteRef:81] [81:  See: <http://www.aodaalliance.org/strong-effective-aoda/09102013.asp> ] 


Based on Ontario’s experience, the Federal Government should be required to release an Independent Review's report immediately upon receiving it. The Ontario Government took an unnecessary four months to release each AODA Independent Review Report. 

For the CDA to also require the Federal Government to make public its own periodic progress reports and commitments of future action helps to a limited degree. However, experience in Ontario and elsewhere shows that such reports tend to be self-congratulatory, lacking objectivity and balance. If the Auditor General audited them, they could improve. 

[bookmark: _Toc319660902]4. Conclusion

Grassroots disability advocacy led Parliament to amend the Charter of Rights in 1981, to add disability equality. Canada then led the western world by enshrining in its new constitution, the only explicit disability equality guarantee then in a western constitution. 

Canada now has an extraordinary opportunity to make its constitutional right to disability equality become a reality in the lives of all Canadians. It is insufficient for the CDA to lead organizations to create a paper trail on accessibility. They must create a trail of real action leading to full accessibility.

The Federal Government's Discussion Guide asks: "How will we know if the legislation is effective in improving accessibility and removing barriers?" Ultimately, the test is whether people with disabilities will face no accessibility barriers when dealing with organizations to which the CDA applies, in order to get jobs, goods, services or facilities. Barrier-Free Canada’s Principles state:

“14. The Canadians with Disabilities Act must be more than mere window dressing. It should contribute meaningfully to the improvement of the position of persons with disabilities in Canada. It must have real force, effect and teeth.”

[bookmark: _GoBack]A strong, effectively enforced CDA can restore Canada to its 1982 global leadership role on disability equality. Canada could and should catch up to the US, which enacted its world-leading Americans with Disabilities Act over 26 years ago. 
 
