
Responses to Questions Submitted by the Accessibility for Ontarians With Disabilities Act Alliance

Initial comments about the HRTO’s Caseload and Resolution Times:

Initial growth in the number of open applications and time to resolve cases was expected. The number of file closures also increased, but time to closure increased as more complicated cases and cases that did not settle at early stages made their way through the system. 


In mid-2010, after two years of experience, the HRTO changed its processes, including moving from full-day to half-day mediations and introducing summary hearings. These changes, combined with the appointment of new adjudicators in early 2011 and the ability to shift existing adjudicators from transitional and commission-referred cases as those cases were resolved, have reduced the number of open cases.  The HRTO did a large number of mediations in 2011, and as a result the numbers of hearings and the time to mediation have decreased, but the time between mediation and hearing has increased. The HRTO expects that times to hearing will decline significantly by the end of 2012 as the files that were mediated in the 2011 blitz move to hearing.

The number of open new applications grew steadily until approximately September 2010, was relatively constant between September 2010 and March 2011, and has been declining steadily since March 2011 as the HRTO has closed more files each month than were opened.

1. How many applications or complaints are now before the Tribunal in any form, at any stage of the proceedings? How many of these were filed under the old pre-Bill 107 Human Rights Code? Of these, in how many is the Human Rights Commission still actively involved as a party?

As of September 30, 2011, the HRTO had:

· 3,630 open new applications. This number includes cases that have been deferred pending the outcome of another proceeding or in abeyance for other reasons. Excluding the deferred cases and those in abeyance, there were 3,325 active cases.
· 179 open transitional applications. This number includes cases that have been deferred pending the outcome of another proceeding. Most of these cases are in the final stages of the procedure.  By June 30, 2009, the final date by which transitional applications could be filed, the HRTO had received 1,926 transitional applications.
· 415 open Commission-referred complaints. As many of the Commission-referred cases are related (for example the special diet and autism cases), the HRTO considers that the Commission-referred numbers represent 24 active cases. 
More details on the grounds and social areas of our cases are available in the statistics section of the website and in prior years’ annual reports. 
The HRTO does not keep statistics on the OHRC’s active involvement as a party in cases.

2. Of those cases now before the Tribunal at any stage, in which the Human Rights Commission is not involved as a party, how many and what percentage of cases involve a complainant/applicant who is unrepresented/ How many and what percentage of cases involve a complainant/applicant who is represented by a lawyer acting as their legal counsel at Tribunal proceedings or other dealings (e.g. negotiations or mediations)? How many and what percentage of cases involve a complainant/applicant who is represented by a non-lawyer?

Statistics on representation are somewhat difficult to gather and define since parties may be self-represented at certain points in the process and represented at others. For new applications, the HRTO gathers data on whether there is a representative listed on the file. Of the 10,274 applications that had been filed by November 16, 2011, applicants have a representative or had one at closing in 3,383 or 32.9%. This number includes all types of representatives, not just lawyers. 
Since January 2011, the HRTO has been able to generate statistics on representation of parties at mediation. Of the 1,415 mediations in new applications held in 2011 before September 30, applicant representation is as follows: 25% represented by a lawyer other than from the HRLSC, 5% represented by a paralegal other than from the HRLSC, 12% represented by the HRLSC, 53% self-represented, and 4% represented by someone other than a lawyer or paralegal.
The HRTO does not yet have a report that shows representation at hearings. However, the representative and whether the representative is a lawyer or paralegal is shown on all decisions following oral hearings on CanLII.

3. Of those cases now before the Tribunal where the complainant/applicant is not represented by legal counsel, in how many and in what percentage of cases is the respondent represented by legal counsel?

Of the 1,415 mediations held in new applications in 2011 until September 30, respondent representation is as follows: 81% represented by a lawyer, 1% represented by a paralegal, 15% self-represented, and 2% represented by someone other than a lawyer or paralegal.

4. How many new human rights applications/complaints have been filed with the Tribunal since Bill 107 went into effect on June 30, 2008? (i.e. ones which were not previously filed with the Human Rights Commission under the old Human Rights Code). Of those applications filed since June 30, 2008, how many have been resolved and how many are still outstanding?

Of those outstanding, how many have had a full hearing on the merits? We would appreciate this information being broken down:

a) on a per year basis since Bill 107 went into effect; and

b) in total since Bill 107 went into effect.

The HRTO has received 10,274 new applications since June 30, 2008. Of these, 6,644 had concluded and 3,630 remained open as of September 30, 2011: 
· In fiscal 2008-09 (June 30, 2008 to March 31, 2009), the HRTO received 1,738 new applications and closed 19 files. 
· In fiscal 2009-10 (April 1, 2009 to March 31, 2010) the HRTO received 3,551 applications and closed 1,937 files. 
· In fiscal 2010-11 (April 1, 2010 to March 31, 2011) the HRTO received 3,167 applications and closed 2,717 files. 
· In the first half of fiscal 2011-12 (April 1, 2011 to September 30, 2011) the HRTO received 1,509 applications and closed 1,792 files. 
Full breakdown of these numbers by ground and social area is in our annual reports and on our website.
5. We are interested in the time it takes for an application under Bill 107 to be resolved at the Tribunal.  Regarding applications that are withdrawn or settled or those that proceed to a hearing can you provide:

a) for those withdrawn, the average length of time between the filing of an application and the time the tribunal is notified that it has been withdrawn;

b) for those cases that are settled, the average length of time between the filing of an application and the time of settlement; 
c) for those cases that that proceed to a hearing before the Tribunal, the average length of time between the filing of the application and the time of the first day of the hearing, and to the date of the final decision.

Note: We would appreciate this information on a per year basis since bill

107 went into effect, and on a total basis over the period since Bill 107 went into effect.

HRTO does not have these statistics broken down by type of file closure. The average number of days from application filing to file closure for cases closed in each fiscal year is as follows: fiscal 2008-09, 164 days, fiscal 2009-10, 231 days, fiscal 2010-11, 337 days, first half of fiscal 2011-12, 372 days.
6. Regarding the backlog at the Tribunal, we are interested in knowing how the Tribunal defines its backlog and how your Tribunal measures this. Also, of those cases now before the Tribunal, unresolved, at any stage, what is the average time that cases have been before the Tribunal, unresolved. 
Please see initial comments above.

The average age of the HRTO’s open new applications as of September 30, 2011 is 328 days.
7. How many complainants who filed complaints with the Human Rights Commission under the old pre-Bill 107 Human Rights Code, opted between June 30, 2008 and December 31, 2008 to transfer their cases directly to the Tribunal under Bill 107’s transition provisions? Of these, in how many and what percentage of cases was the complainant not represented by a lawyer, acting as their legal counsel, in subsequent proceedings or dealings with the Tribunal (e.g. negotiations or mediations) before the Tribunal? Of those cases where the complainant was not represented by legal counsel, how many and what percentage were represented by non-lawyers? Of those cases where the complainant is not represented by legal counsel, in how many and in what percentage is the respondent represented by legal counsel?
The HRTO received 946 transitional applications under s. 53(3). It does not have statistics on legal representation in this group of applications.

8. How many pre-Bill 107 cases which were still at some stage before the Human Rights Commission on December 31, 2008, re-initiated their cases before the Tribunal since January 1, 2009, without the Human Rights Commission as a party? Of these, in how many, and what percentage, has the complainant been represented by a lawyer acting as their legal counsel in proceedings of or dealings with the Tribunal (including, e.g. mediation or negotiation)? Of those cases where the complainant was not represented by a lawyer, in how many and what percentage was the complainant represented by a non-lawyer? Of those cases where the complainant is not represented by legal counsel, in how many and in what percentage is the respondent represented by legal counsel?
The HRTO received 980 transitional applications under s. 53(5). It does not have statistics on legal representation in this group of applications.

9. In how many cases brought before the Tribunal since June 30, 2008, (whether as new applications under Bill 107’s new regime, or as cases opting to transfer away from the Human Rights Commission under the Tribunal's Transition Rules between June 30, 2008 and December 31, 2008, or as re-initiated applications before the Tribunal since January 1, 2009) has the Human Rights Commission applied to intervene as an intervener? In what percentage of these did the Tribunal permit the intervention?
HRTO does not have these statistics. Intervention requests are always dealt with through an Interim Decision, so the information is available on CanLII.

10. How many Commission-initiated complaints are now before the Tribunal at any stage? Of these, how many and what percentage were launched under the old Code before June 30, 2008, and how many and what percentage were launched under Bill 107 since June 30, 2008?


There are no cases currently before the HRTO in which the Commission is an applicant or complainant. 
11. In how many and what percentage of cases settled before the Tribunal since June 30, 2008, and in which the Human Rights Commission was not taking part, were public interest remedies included as part of the terms of resolution? We would appreciate this information being broken down:

a) on a per year basis since Bill 107 went into effect; and

b) in total since bill 107 went into effect.

The HRTO does not collect data on the content of settlements nor are such settlements filed with the HRTO.

12. How many cases have gotten a hearing before the Tribunal of any sort, whether on the merits or on procedural issues, since June 30, 2008, in which the Human Rights Commission took no part? Of these, in how many were public interest remedies requested? Of those, in how many were public interest remedies ordered by the Tribunal? We would appreciate this information being broken down:

a) on a per year basis since Bill 107 went into effect; and

b) in total since Bill 107 took effect.

The HRTO does not track this data. All HRTO decisions and orders are reported on CanLII.

13. Does the Tribunal keep track of statistics on the nature and kind of public interest remedies obtained through settlements or Tribunal orders at the end of a contested hearing? For example, can the tribunal provide a breakdown of the number of applications that resulted in orders or settlements that involved requirements that an organization undertake human rights training, some form of monitoring of compliance, the creation of anti-discrimination policies, etc.

The HRTO does not collect data on the content of settlements nor are such settlements filed with the HRTO. The HRTO does not keep statistics on the nature of its orders. All decisions and orders are reported on CanLII.

14. What number and percentage of applications before the Tribunal under Bill 107 have been resolved without a full hearing on the merits:

a) per year

b) in total.

A breakdown of the types of decisions and number of settlements and withdrawals as classified by the HRTO is contained in each year’s annual report.

15. In how many and what percentage of cases have applications been rejected or dismissed by the tribunal without a full hearing on the merits e.g. where a case is dismissed on procedural grounds?

a) per year

b) in total since Bill 107 went into effect.

In 2009-10, the HRTO released 75 final decisions on the merits. Discrimination was found in 29 cases and not found in 46. In 301 cases, the application was dismissed on a preliminary basis. There were 147 decisions dealing with deferrals, 212 decisions dealing with withdrawals, 931 decisions dealing with other procedural issues, 66 decisions on reconsideration, and eight decisions on alleged breaches of settlements. 
In 2010-11, the HRTO released 104 final decisions on the merits. Discrimination was found in 41 cases and not found in 63. In 562 cases, the application was dismissed on a preliminary basis, including following a summary hearing. There were 233 decisions dealing with deferrals, 38 decisions dealing with withdrawals, 570 decisions dealing with other procedural issues, 103 decisions on reconsideration, and seven decisions on alleged breaches of settlements. The number of withdrawal decisions dropped because the HRTO stopped dealing with withdrawals through decisions in 2010.
Please see HRTO’s annual reports for earlier statistics.

16. In how many cases has the Tribunal formally directed that legal representation be provided to a party in an application since Bill 107 went into effect:

a) per year

b) in total.
None.


17. Please provide the number of decisions rendered by the Tribunal for each year since Bill 107 went into effect. Can you indicate how many of those decisions were final decisions on the merits, and how many were interim decisions.  In addition, can you indicate the number of separate reconsideration decisions rendered.

The HRTO issued 455 decisions in calendar year 2008, 2,287 decisions in 2009, 2,550 decisions in 2010, and 1,785 decisions until the end of September 2011  A breakdown of the types of decisions in new applications as classified by the HRTO is set out above in response to question 15. All decisions are also available on CanLII.

18. For final decisions rendered by the Tribunal since Bill 107 went into effect, can you please provide the length of time from the final date of the hearing to the release of the decision. For interim decisions, can you please provide the average length of time from the final date of the hearing or written argument on the interim issue to the release of the interim decision.

HRTO does not have these statistics, although it has recently begun gathering this information. The HRTO has a policy setting guidelines for timeliness of decision release by adjudicators.

19. Since June 30, 2008, in how many cases has the Tribunal exercised its Mandate to consider a policy approved by the Human Rights Commission as provided for in s. 44 of Bill 107? In what number and percentage of those cases did the Tribunal adopt or follow the human Rights Commission's policy? 
The HRTO does not gather this statistic. All decisions are available on CanLII.

20. In how many cases and what percentage of cases where a hearing on the merits has been held has the Tribunal exercised it power to

a) refuse to allow a party to call a witness even though their evidence is relevant and not excluded by any rules of evidence.

b) ordered or restricted in any way or to any degree in advance how much time a witness may testify.

Neither the Human Rights Code nor the common law principles of procedural fairness permit the HRTO to exclude evidence that is relevant and necessary to the determination of a matter before it.  Like the courts, the HRTO may make procedural orders to ensure proceedings are fair, accessible and proportionate, and are resolved in a timely way.  This may include orders regarding the number of witnesses, the evidence they will present, and the order in which the evidence is introduced. In managing proceedings, the HRTO will generally seek consensus of the parties or will hear submissions before making such orders.

Like the courts, including the Court of Appeal and the Supreme Court of Canada, the HRTO may assign time limits for submissions.

21. Can we please have a copy of your most current organization chart, in an accessible format, and not as a PDF.


The most recent organizational chart is the one in the 2009-10 annual report.  There is a text version of the annual report on the website. If you have difficulty accessing it, please contact the Executive Chair’s office. 
22. How many full-time Tribunal chairs or vice-chairs now work for the Tribunal? In addition, how many full-time equivalents are comprised of part-time chairs or vice-chairs, having regard to the actual days they are working? In other words, what is the Tribunal’s current full-time equivalent complement of hearing adjudicators?

The HRTO has the following members: (i) the executive chair of SJTO; (ii) the two alternate executive chairs of HRTO; (iii) the associate chair; (iv) 22 full-time vice-chairs; (v) two part-time vice-chairs; (vi) 26 part-time members.

The number of dates worked by part-time members is ever changing according to the members’ availability and the HRTO’s needs. Per diems are considered expenses rather than full-time equivalents.
23. What number and percentage of Tribunal hearings and mediations are held outside Toronto:

a) per year; and

b) in total since Bill 107 went into effect.

HRTO does not have this statistic available at this time, although it is gathering it into the future. A breakdown by postal code of the addresses of applicants can be found on the HRTO website and in its annual reports and gives a good sense of the regional distribution of HRTO applications. The HRTO holds hearings in the following regional centres: Toronto; Kingston; London; North Bay; Ottawa; Sarnia; Sault Ste. Marie; St. Catharines; Sudbury; Timmins; Thunder Bay; and Windsor. The HRTO may hold hearings in locations other than the ones listed above in order to accommodate Code-related or other needs of the parties or their witnesses. Generally, and absent Code​-related accommodation, hearings are held in the closest regional centre to where the events took place. 
24. To what extent could the Tribunal proceedings benefit from more parties having legal representation at hearings and informal proceedings such as mediations?

The HRTO is committed to making its processes accessible to parties whether or not they are represented or are representing themselves. 
25. To what extent is the Tribunal tracking the data referred to above or comparable data?

To the extent the HRTO is tracking the data referred to above or comparable data, it has provided the information.
26. It is very important for community organizations like ours to see the submissions to this Independent Review that are submitted by the Tribunal, the Human Rights Commission, and the Human Rights Legal Support Centre. 
Indeed, we will need to see them well before we have to submit ours, and before we have the chance to present at public hearings. Will your Tribunal agree to provide us and the public with your submission to the Independent Review, at least ten weeks before the time for filing submissions, and any public hearings that the Independent Review holds?

The HRTO/SJTO does not intend to make submissions to Mr. Pinto.
