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1. Introduction 
The Wynne Government has hired the private Deloitte firm to consult the public on whether the Government should create a private accessibility certification process, and if so, what that certification process should look like. This is the AODA Alliance’s response to the first phase of this consultation. 
In short, this private accessibility certification proposal suffers from fatally serious flaws. The Government should not create a private accessibility certification process. These flaws cannot be addressed by the details of the design or implementation of a private accessibility certification process. The Government should instead keep its unkept promise to effectively enforce the AODA. It should also ramp up the development of much-needed new AODA accessibility standards, so that Ontario will reach full accessibility by 2025. We fear this will become a counter-productive distraction for the need for the promised effective AODA enforcement. 
This submission's feedback on the idea of the Ontario Government financing the creation of a private accessibility certification process is summarized as follows:

1. It is important to probe beyond any superficial attractiveness that some might think a private accessibility certification process has.

2. It is important for the Government to first decide whether it will adopt a private accessibility certification process, before public money and the public’s effort are invested in deciding on the details of how such a process would work. Several serious concerns set out in this submission are fatal to any such proposal, however its details are designed. 

3. Instead of diverting limited public and private resources, effort and time into a problematic private accessibility certification process, the Government should instead increase efforts at creating all the AODA accessibility standards needed to ensure full accessibility by 2025, and keeping its unkept promise to effectively enforce the AODA. A private accessibility certification process is no substitute for needed accessibility standards that show obligated organizations what they need to do, and a full and comprehensive AODA audit or inspection, conducted by a director or inspector duly authorized under the AODA.

4. The Government cannot claim that it has deployed the AODA’s compliance/enforcement powers to the fullest, and gotten from the AODA all it can in terms of increasing accessibility among obligated organizations. The Government has invested far too little in AODA enforcement. 

5. The entire idea of a private organization certifying an obligated organization as “accessible” is fraught with inescapable problems. Obligated organizations will ultimately realize that a so-called “accessibility certification” through a private accessibility certification process is practically useless. It does not mean that their organization is in fact accessible. It cannot give that obligated organization any defence if an AODA inspection or audit reveals that the organization is not in compliance with an AODA accessibility standard, or if the organization is subject to a human rights complaint before the Ontario Human Rights Tribunal. An obligated organization cannot excuse itself from a violation of the AODA, the Ontario Human Rights Code or the Charter of Rights by arguing that thanks to its private accessibility certification, it thought it was obeying the law. 
6. A private accessibility certification could mislead people with disabilities into thinking an organization is fully accessible in a situation where that organization is not in fact fully accessible.

7. Obligated organizations that have spent their money on a private accessibility certification will understandably become angry or frustrated when they find that this certification does not excuse unlawful conduct. They will understandably share these feelings with their business associates. Ontarians with disabilities don’t need the Government launching a new process that will risk generating such backlash. 
8. A private accessibility certification could have a very limited shelf-life. When the Government enacts a new accessibility standard (as it has promised to do in the area of health care), or revises an existing one, (as the Government is required to consider every five years in the case of existing AODA accessibility standards), that certification would have to be reviewed once new accessibility requirements come into effect.

9. The Government’s idea that a private accessibility certification process would be self-financing creates additional serious problems.

10. Any private certification process raises serious concerns about public accountability. As such, the public will not be able to find out how it is operating, beyond any selective information that the Government or the private certifier decides to make public. Without full access to the activities and records of a private certifier, the public cannot effectively assess how this private accessibility certification process is working, and whether it is helping or hurting the accessibility cause.

This submission also gives our feedback on the draft First Phase Report of the Deloitte company on its public consultation, that it posted for comment in January 2016. We summarize our feedback as follows:

1. Deloitte’s draft Report doesn’t squarely address up front the vital first issue – whether Ontario should establish and finance a private accessibility certification process. Readers of this draft Report would be led to incorrectly think that no one suggested to Deloitte that a private accessibility certification process was a bad idea. Yet all the feedback we have received on this topic has been negative about that proposal. 

2. The draft Report describes supposed benefits of a private accessibility certification process that are better achieved in other ways.
3. The draft Report appears to presume that people with disabilities and other stakeholders will be needed to extensively contribute to a private accessibility certification process, without contemplating whether they will be compensated for their time and effort

4. The draft Report makes inaccurate claims about Deloitte’s consultation. 

2. Superficial Attractiveness Hides Serious Problems 

At first, a private accessibility certification process may to some seem superficially attractive. So many obligated organizations are now not fully accessible. Any new initiative that will motivate some to become accessible might seem to be a positive step. 

If an obligated organization can volunteer to take part in a private accessibility certification process that is independent of the Government, this may avoid any imaginary or real resistance to mandatory government action to enforce the AODA.

Yet, on any probing beyond the superficial, this proposal has very serious and inescapable flaws. They largely if not totally don’t depend on the details of how a private accessibility certification process is designed. They show such a proposal to be at least unhelpful and wasteful, if not counterproductive.

We have always recognized that to get Ontario to full accessibility by 2025, it is helpful to use a range of different strategies. As is widely known, we have been in the lead in presenting the Government with a range of ideas on how to use a mix of strategies to ensure that Ontario reaches full accessibility by 2025, as the AODA requires. 
No useful discussion of or consultation on the detailed design of a private accessibility certification process can or should take place until the Government first squarely decides whether it should proceed with any private accessibility certification process at all. The concerns set out in this submission are fatal to any such proposal, however its details are design.
3. Government Efforts Should Focus Instead on Creating Needed AODA Accessibility Standards and Substantially Strengthening AODA Enforcement and Not the Distraction of a Private Accessibility Certification Process
Instead of diverting limited public and private resources, effort and time into a fundamentally flawed private accessibility certification process, the Government should instead focus on and substantially increase efforts at fulfilling its duty to create AODA accessibility standards, and keeping its unkept promise to effectively enforce the AODA. 
Section 7 of the AODA requires:

“7. The Minister is responsible for establishing and overseeing a process to develop and implement all accessibility standards necessary to achieving the purposes of this Act.”

The Government has not come close to fulfilling its duty to create all the accessibility standards needed to ensure that Ontario reaches full accessibility by 2025. It has not committed to create a much-needed Education Accessibility Standard. It has taken no public steps to create the Health Care Accessibility Standard it promised one year ago. It has not taken any steps to fulfil its 2009 pledge to address barriers in residential housing and the need for retrofits in existing buildings (which are undergoing no renovation) via the standards development process. It has no plans to develop any new accessibility standards beyond the unkept February 13, 2015 commitment to enact a Health Care Accessibility Standard. 
As a major priority, Ontarians with disabilities and obligated organizations need the Government to fulfil its duty to create all the accessibility standards needed to ensure that Ontario reaches full accessibility by 2025. At present, if every obligated organization fulfilled every accessibility standard now on the books, they would not reach full accessibility by 2025, or ever. 
As well, a private accessibility certification process is no substitute for a full and comprehensive AODA audit or inspection, conducted by a director or inspector duly authorized under the AODA. If anything, it serves only as a counter-productive distraction. 
The Wynne Government has never kept its fundamentally important promise to effectively enforce the AODA. The Government has persisted in doing an extremely poor job of enforcing the AODA. This is so despite the fact that the Government has known for fully three years that there are rampant violations of the AODA among private sector organizations with at least 20 employees. 
The Government has tried to keep a lid on this fact. We have had to resort to Freedom of Information applications to bring the full picture of lack AODA enforcement in the face of rampant violations, to the public, despite Government promising openness and transparency.

Without effective AODA enforcement, the Government will ensure that Ontario does not get back on schedule for reaching full accessibility by 2025. The Report of the Government-appointed 2014 Mayo Moran AODA Independent Review emphasized the need for the AODA to at last be effectively enforced. 
The Government only started taking any real steps to use important AODA enforcement powers vis a vis the private sector in late 2013. This came only after we revealed to the public that there were rampant private sector AODA violations, that the Government knew all about this, that the Government had unused budget on hand for AODA enforcement, and that despite this, the Government was issuing no monetary penalties or compliance orders against any private sector obligated organizations. 
In November 2013, the Government faced blistering media coverage of its failure on this front. As a result, the Government targeted around 3,250 organizations for focused enforcement action in late 2013 and 2014. This was a small fraction of known AODA violators. The Government later reported that it thereby secured a significant increase in compliance among those targeted organizations. This increased AODA compliance happened once the Government took action to show those targeted obligated organizations that the Government means business. 

The Government made the AODA enforcement situation worse early last year when it decided, for reasons it never made public, to cut by over one third the number of organizations that the Government will audit this year for AODA compliance. As a result, the Government was again blasted in the media over its faltering AODA enforcement. 
Four months later, the Government changed its mind. It announced on June 3, 2015 that starting in 2016, it would increase the number of organizations it would audit per year for AODA compliance, with that number eventually to double in some future year. We have seen no further details on this. We don’t know when audits will double. We have not been able to date to get the Government to release documents we have sought on this.

The Government cannot claim that it has deployed the AODA’s compliance/enforcement powers to the fullest, and gotten from the AODA all it can in terms of increasing accessibility among obligated organizations. The reports of the 2010 Charles Beer AODA Independent Review and the 2014 Mayo Moran AODA Independent Review both show that much more can be achieved by the AODA’s effective implementation and enforcement. Much to the contrary, the Government was reticent for years about even uttering the words “mandatory” and “enforcement” in connection with the AODA, especially when addressing the public.

The Government has invested far too little in AODA enforcement. It should not now divert any public resources into the creation of a private accessibility certification process. Those funds can be far better spent on beefed-up AODA enforcement. Before the Government funds the hiring and training of private inspectors to work for some private sector organization to do accessibility certifications, it would make much more sense for the Government to hire, train and deploy more inspectors under the AODA.
It is no answer to this serious concern that the Government’s announcements say that this private accessibility certification process is not meant to be a substitute for AODA enforcement. Simply stating that does not change the reality of this proposal. 

4. Idea of a Private Accessibility Certification Process is Fatally Flawed 
The very notion of a private accessibility certification process is inherently and fatally flawed. 
Deloitte confirmed to AODA Alliance chair David Lepofsky in a November 23, 2015 phone call that from its research, Deloitte had found no example of a private accessibility certification process akin to that which the Wynne Government is considering, anywhere in the world. A Deloitte official agreed that the Planat process connected with the Rick Hansen Foundation is not the same as what the Government is considering.

The idea of a private organization, certifying an obligated organization as “accessible,” is fraught with inescapable problems. What standard or yardstick and measure for accessibility would the private certifier apply? For what barriers would they look? Would they look for all or just some barriers? Would they consider all disabilities or just some disabilities? 
If a private accessibility certification process only looks for an insufficient range of barriers, then it could end up giving an obligated organization a certification that it is “accessible” even though that organization is not in fact truly accessible. That would be very harmful. The very name which Deloitte is marketing for this project, “certified for Access,” is an excellent illustration of this serious problem. 
Would the private certifier only look for compliance with AODA standards? If so, then the certifier cannot certify the obligated organization as “accessible.” It could only claim to certify that the obligated organization is thought to be AODA-compliant. 

It would be wrong to encourage obligated organizations to simply seek certification that they comply with AODA accessibility standards. Unfortunately, because AODA accessibility standards are so limited, weak and at times vague, compliance with the AODA provides absolutely no assurance that an organization is or will ever be accessible to people with disabilities. If, in Deloitte’s terms, that organization were “certified for access,” this would be quite misleading to the public, the organization’s owners or management, and the public. 
Moreover, the AODA makes it clear that where another law provides for more accessibility, the stronger accessibility law prevails. To certify that an obligated organization complies with an AODA standard, does not thereby mean that the organization has thereby complied with the stronger accessibility requirements in the Ontario Human Rights Code and the Charter of Rights. The Ontario Human Rights Code applies to all public and private sector organizations in Ontario. The Charter of Rights applies to all public sector organizations, and to private sector organizations (like hospitals) when they deliver government programs.

The 2014 Mayo Moran AODA Independent Review Report showed that existing AODA accessibility standards have real inadequacies. As we and the Ontario Human Rights Commission have pointed out to the Government to no avail, several requirements under AODA accessibility standards fall below the accessibility requirements that are imposed by the Ontario Human Rights Code. For public sector organizations, we would say the same regarding the Canadian Charter of Rights and Freedoms. 

One example illustrates the point. Under the AODA, the Government has enacted no accessibility standards to deal with physical barriers in the built environment apart from limited ones dealing with public spaces like recreation trails, public service areas, and outdoor seating areas. Recent accessibility amendments to the Ontario building code were not enacted under the AODA and don’t rise to the level of human rights accessibility requirements. As but one illustration, the Government has enacted no measures to address the need for retrofits in the built environment, in existing buildings that are not undergoing a major renovation. The Mayo Moran AODA Independent Review pointed this out as a serious unmet need.
If a private accessibility certification process were to certify based on the AODA alone, it would misleadingly certify an obligated organization as “accessible” even though the obligated organization is located up a flight of stairs, and is totally inaccessible to people using a wheelchair or walker. That would make a mockery of the AODA, the Ontario Human Rights Code and the private accessibility certification process. 

The accessibility cause is now seriously hurt by the fact that too many obligated organizations in the public and private sectors at times labour under the incorrect notion that all they need to do to obey the law on accessibility is to fulfil AODA accessibility standards. To the extent that AODA accessibility standards fall short of Ontario Human Rights Code requirements, this belief leads those organizations to do too little, and take too long, to address their full legal duties on accessibility.

Would the private certifier instead invent its own accessibility standard? If so, this could well be discordant with requirements under the AODA, the Ontario Human Rights Code and/or the Charter of Rights. It could degenerate into some kind of private law-making without proper input from people with disabilities. The AODA is designed to ensure that people with disabilities have proper avenues for input into the accessibility standards that are created under it. 

Some discussion of which we are aware, since the Government announced this consultation, has focused on the idea that the private accessibility certification process would focus on the accessibility of buildings, akin to the LEEDS model for addressing environmental issues in building design. A private accessibility certification process that focused only or mainly on buildings’ physical accessibility presents the serious problem that it engages in creating a harmful hierarchy among different disabilities. 
Ontario’s 21-year-old grassroots non-partisan disability accessibility movement has always insisted that the Government must create a hierarchy among different disabilities, showing favouritism to some disabilities over others, elevating the importance of some and leaving others behind. To the Government’s credit, the AODA is designed to avoid this. To create a private accessibility certification process that focuses entirely or mainly on physical barriers in buildings creates just such a destructive and divisive hierarchy. This flies in the face of equality for all people with all kinds of disabilities. 
5. Getting a Private Accessibility Certification is Ultimately Fruitless for Obligated Organizations 
Obligated organizations will eventually realize that a so-called “accessibility certification” through a private accessibility certification process will be useless. For an organization to be privately “certified for access” cannot give that organization any defence if an AODA inspection or audit reveals that the organization is not in compliance with an AODA accessibility standard. The obligated organization cannot simply wave their private certification in the face of an AODA inspector or auditor and insist that the Government cannot impose an AODA compliance order or monetary penalty simply because the obligated organization earlier got a private accessibility certification. If an AODA audit or inspection reveals an AODA violation, the obligated organization must still face the full AODA consequences.
Similarly, what if a person with a disability files a human rights complaint against an organization due to an accessibility barrier? A private accessibility certification gives no defence to a valid accessibility complaint against that organization under the Ontario Human Rights Code. If the organization cannot prove that it is impossible to accommodate the person with a disability without undue hardship to that organization, it has violated the Ontario Human Rights Code, no matter what piece of paper the private certifier has given. 

An obligated organization cannot excuse itself from a violation of the AODA, the Ontario Human Rights Code or the Charter of Rights by arguing that thanks to its private accessibility certification, it thought it was obeying the law. Ignorance of the law is no defence. Moreover it is a longstanding an important principle under both the Charter of Rights and the Ontario Human Rights Code that a denial of equality rights or human rights can occur regardless of whether an organization meant to deny equality or human rights. No private certification process can undo that vital principle. 
As well, over our repeated objections, the Government included so many vague terms in AODA accessibility standards that any opinion by a private certifier that an obligated organization has met all of them would merely be a subjective judgement-call. An obligated organization could have no reason to expect that a Government AODA auditor or inspector will reach the same conclusion on such subjective matters. 

It would be far better for an obligated organization to spend its money on removing and preventing barriers, rather than on any private accessibility certification. Obligated organizations that have spent their money on such a private accessibility certification will justifiably become angry or frustrated, and will share these feelings with their business associates. Ontarians with disabilities don’t need the Government spending public funds to launch a new private accessibility certification process that can generate such backlash. 
Moreover, the very term “certification” or “certified for access” would give a clear impression that it is backed by some kind of official authority or authenticity. This too would be very misleading to unsuspecting obligated organizations who may not know any better. 
To avert backlash, and to avoid misleading its customers, a private accessibility certifier should candidly caution an obligated organization in advance that any private accessibility certification provides no defence to an AODA violation, human rights complaint or Charter law suit. The certifier would also have to explain in very clear terms, before a potential client signs on, that what it would grant is not in fact a “certification” at all, and that it has no official authority or backing. If given those fair forewarnings, we doubt that many obligated organizations would spend money and time on a private accessibility certification. 
6. Any Private Accessibility Certification Would Have a Very Limited Shelf-life
A private accessibility certification would have a very limited shelf-life. When the Government enacts a new accessibility standard (as it has promised to do in the area of health care), or revises an existing one (as the Government is required to consider every five years in the case of existing AODA accessibility standards), that certification would have to be reviewed once new accessibility requirements come into effect. Moreover as soon as an obligated organization makes any changes to its premises, website, programs or other features, the certification will become out-of-date.
7. Making a Private Accessibility Certification Process Self-Financing Creates Added Problems
The Government’s idea that a private accessibility certification process would be self-financing creates additional serious problems.

The Government’s announcement suggests that the Government intends this to be a self-financing program. Presumably, a system that is fully Government-funded on an ongoing basis could quickly become costly. Yet we anticipate that the Government would have to fund its establishment, even if obligated organizations would thereafter pay for their individual certification. Otherwise, there would be no need for the Government to finance a consultation on this issue. 
A self-financing process creates several troubling issues.

Would the private certifier be doing this work for profit, or as a non-profit organization? Either case presents a serious problem. If obligated organizations must pay for their certification, they will only want to go through this process if they think they will likely get certified. Otherwise, why spend the money on it? 
A for-profit certifier has a profit-driven incentive to lean in favour of certifying obligated organizations as being accessible, in order to get business and make a profit. Even if the certifier operates on a non-profit basis, it will have a similar, troubling incentive to lean in favour of granting accessibility certifications. It needs sufficient revenues to cover its operating costs and pay its certification staff. 

Beyond that, there is ample room to question the appropriateness of the taxpayer investing the money needed to finance the creation of a private for-profit accessibility certification enterprise, after which a private for-profit certifier gets to enjoy the profits. If the public is going to pay to set it up, why shouldn’t the public get the profits? Alternatively a non-profit certifier gets the windfall of a desirable publicly-financed expansion of its profile and notoriety. . 

8. Proper Public Accountability is Lacking

Any private certification process suffers from a serious lack of proper public accountability. We fear that it would not be governed by Ontario’s Freedom of Information legislation. If so, the public will not be able to fully scrutinize and monitor how it operates, beyond any selective information that the Government or the private certifier decide to make public. 
Ontario’s Freedom of Information legislation continues to play a vital role in our holding the Government to account for its failure to effectively enforce and implement the AODA. The Government has been very reluctant to voluntarily make public all the information on AODA implementation and enforcement that we have sought. That is why AODA Alliance chair David Lepofsky has had to resort to Freedom of Information applications several times since 2013. Even then, the Government has created barriers to information access, by trying to impose hefty fees to get access to such information. As things now stand, the Government has demanded that AODA Alliance Chair David Lepofsky pay $4,200 for all our requested updated 2014-15 information on AODA implementation and enforcement. 

Without full access to a private certifier’s activities and records, the public cannot effectively assess how this private accessibility certification process is working, and whether it is helping or hurting the accessibility cause. If the private certifier knows it is not subject to Freedom of Information legislation, it will feel less publicly-accountable than a government agency. How will the public know whether the private certifier is only certifying an organization as accessible when it is truly accessible? How will the public know for certain what accessibility standards the private certifier is using? How can the public know if the private certifier is showing improper favouritism among those whom it opts to certify or to refuse to certify?

If the private certifier refuses to certify an obligated organization as accessible, what recourse will the obligated organization have? Will the Government create a private right of appeal? To whom would the appeal go? What public accountability will there be for the appeal body? Is the Government going to pass legislation for this? 

What if the private certifier certifies an obligated organization as accessible, but a person with a disability then finds out from first-hand experience that the organization is in reality not accessible. How can a member of the public get that incorrect and misleading certification removed? If it is not withdrawn, then the certification can become a barrier to accessibility. 
9. Additional Serious Practical Problems Make the Idea of a Private Accessibility Certification Unworkable
There are yet more serious practical problems with a private accessibility certification process. Who will do the certifying? What assurance will we and the public have that they have the sufficient expertise in accessibility as it relates to the wide range of different disabilities and recurring barriers? Who has sufficient expertise in the website accessibility needs of people with print, hearing motor, learning or cognitive disabilities, as well as the physical accessibility needs of people with mobility, vision or hearing disabilities, as well as the technological accessibility needs of people with vision, motor, hearing, cognitive or learning disabilities in connection with electronic kiosks, just to name a few? 
We know of no organization in the private sector in Ontario that now has this expertise. To now spend large amounts of public money to create this expertise seems inappropriate, especially if that expertise is reposed in an unaccountable private organization, and not a publicly-accountable public sector organization. This is even more troubling if the taxpayer is to finance the creation of that expertise in an organization that will then use it to make a private profit.

What confidence can the public have that the private accessibility certification process is operated in a fair way? There is no self-governing profession of accessibility certifiers, with a code of ethical conduct, a licensing regime, and other safeguards to ensure that they know what they are doing and behave in a professionally-appropriate way.

Will a private sector accessibility certifier go to the obligated organization anywhere in Ontario and do an on-site inspection? Or will it just read documents that the obligated organization submits? If it is a mere paper audit, it won’t get at all the barriers that an on-site inspection can detect. If it is to be an on-site inspection, then the Government will have to finance the creation of a large new private organization with the capacity to reach all around the province.

One option that evidently has been discussed contemplates that an organization or a building might get an accessibility rating from a private certifier in the form of some levels of accessibility. An organization or building might get one, two or three stars, or get a rating of gold, platinum or bronze. In the Ontario Legislature, Economic Development Minister Brad Duguid said: “That's looking at ways that we can reach out to the business community and recognize those businesses that are excelling in becoming accessible, similar to the way that the LEED program works, with gold, platinum and bronze.” That may work in the environmental context, but it is entirely ill-suited for the context of disability accessibility. When a person with a disability approaches a building or an organization, and is told that the building or organization has a one-star or gold rating, or that it has a two-star or platinum rating, that individual will have no idea what that means. He or she won’t know if that means that they can always get to an accessible bathroom, always access their websites using adaptive technology, never face the blight of PDF documents provided instead of other accessible alternative formats, etc. 
Such seemingly-neutral rating systems pose the serious risk of being misleading and even exaggerated. An organization receiving a high rating may think it has done all it needs to do. It may even advertise this rating, in good faith thinking that it is a model of accessibility. This could occur when the certifier has missed or failed to even look for key barriers about which it has no expertise, or that it opted not to include in its privately-created checklist. 

10. Wynne Government May Misunderstand Its Proposal
During Question Period in the Legislature on November 17, 2015, the NDP questioned the Government about its consultation on a private accessibility certification process. We set out that exchange below.

To defend its action, the Government pointed to a private process with which the Rick Hansen Foundation is associated. The Government made it sound like any disagreement with the Government’s plans was thereby an attack on working with Rick Hansen on accessibility. In Question Period, Economic Development Minister Brad Duguid said in part: “Surely the member doesn't have a philosophical problem with this government working with Rick Hansen on accessibility.”
The Government’s answers in Question Period do not address or reduce any of the concerns which we describe here. For example, the Rick Hansen initiative to which the Wynne Government referred does not claim to exhaustively examine an organization for all kinds of barriers that people with disabilities can face. As far as we understand, that initiative was not created by a provincial government with government funding. B.C. does not have a comprehensive accessibility law like the AODA. That initiative does not reduce the need for full and effective AODA enforcement. 

We do not know what specific accessibility standard the organization, to which the Wynne Government refers, uses for assessing accessibility. We gather it focuses on physical accessibility barriers. By definition, that omits many other barriers that can impede accessibility.
11. Feedback on the Deloitte Company’s Draft Report on the First Phase of Its Public Consultation 

In January, 2016, the Deloitte company posted for public comment a draft of its Phase 1 report on its consultation, on the Government’s proposal to establish a private accessibility certification process. Here is our feedback on that draft report. We have several major concerns.

a) Deloitte’s Draft Report Doesn’t Squarely Address Up Front the Vital First Issue – Whether Ontario Should Establish a Private Accessibility Certification Process

Deloitte’s draft report is missing a proper, thorough and frank consideration of the very first issue that must be addressed. A responsible approach to this issue should begin by considering up front whether or not Ontario should sponsor the creation of a private accessibility certification process. 

In our first contact with Deloitte last fall, we asked if Deloitte would be addressing this threshold issue. We were told that it would. 

On December 5, 2016, we wrote Economic Development Minister Brad Duguid, asking among other things, the following:

“1. Government statements about the scope of this consultation are somewhat unclear. Some Government statements make it sound as if you have already decided on establishing a private accessibility certification process, and are merely trying to decide what it should look like, and who should get the contract to operate it.

We ask you to clarify this. Has the Government already decided that a private accessibility certification process will in fact be established? What specifically has the Government decided as of now? Is this consultation only about how such a private accessibility certification process should be designed? Or is the consultation also to explore whether a private accessibility certification process should be established at all?

2. Please provide us with any terms of reference or other instructions to Deloitte about the scope of this public consultation, such as what questions or issues the Government is asking Deloitte to consult and/or report on.”

The Wynne Government has not answered that letter, nor has it said whether or when it will do so.

It is especially important to consider this threshold question first, before proceeding any further with a public consultation on the idea of a private accessibility certification process. If, at this stage, it were concluded that a private accessibility certification process is a bad idea, then there is no need to spend the public’s money or the time and effort of stakeholders, in a further consultation on how to design a private accessibility certification process. 

As a very serious deficiency, Deloitte’s draft report does not squarely consider this question. From a read of the entire draft report as a whole, it appears that Deloitte simply proceeded on the unstated conclusion, presumption or instruction that there should be some form of private accessibility certification process. The tenor of the Report is that a private accessibility certification process is a good idea pure and simple. Any wrinkles can get ironed out at the design phase. That is a huge and unfounded leap. This submission earlier showed the serious problems with a private accessibility certification process, no matter how it is designed. 
Deloitte makes it implicitly sound as if there is consensus in support of the idea of a private accessibility certification process. It is quite troubling that Deloitte appears to have in substance ignored or rejected the concerns which we presented. If Deloitte rejects the concerns we presented to it via our telephone contact in the late 2015 fall, and spelled out in our November 25, 2015 publicly-posted draft of this submission, it should have addressed them in its report, and explained why it has rejected them. 
Readers of this draft Report would be led to think that no one suggested to Deloitte that a private accessibility certification process was a bad idea. Yet all the feedback we have received on this topic has been negative about that proposal. The draft Report is inaccurate where it says: 

“This report represents the views expressed over the course of Phase 1: in roundtable sessions (as validated by the roundtable participants), by teleconference, through online feedback, and in one on one discussions.”

Statements near the draft Report’s end also strongly suggest that Deloitte and/or the Government have implicitly decided that the establishment of a private accessibility certification process is now a “done deal” that has been decided, and that all that is left to do is to work out the details and find the certifier. The Report states:

a) “Deloitte, on behalf of the Directorate, will develop a process based on the aggregated criteria to allow interested parties to assess their suitability to lead the certification model. 

Deloitte will facilitate an information session for potential certifying bodies near the end of Phase 2, with details to be confirmed over the course of Phase 2.”

b) “Phase 3 will bring together a 12-15 person panel to create a blueprint for the design and implementation of an accessibility certification model, informed by the Phase 2 working group recommendations. The outcome will be a report outlining the key considerations and risks of implementation, as well as recommended criteria for the certifying body or bodies.” 

Moreover, Deloitte’s outreach to the public on this issue, via the web and Twitter, has been under the name “Certified for Access.” That name gives the impression that this is not being studied to see if it is a good idea, worth doing at all. Rather it suggests that we are much further down the road towards establishing a private accessibility certification process. 

This cuts to the core of this report, and this public consultation. If the Government has instructed Deloitte to proceed on the basis that there will be a private accessibility certification process, and has only asked for advice on how to design it, Deloitte should make that clear to all, including in this Report. 

If the Government has not given Deloitte those instructions, and if its establishment at all remains an open question for the Deloitte consultation to explore, then Deloitte’s draft Report should be substantially re-written. It should make it clear that Deloitte was not instructed to proceed on the premise that there will be a private accessibility certification process, and that Deloitte was not merely instructed to work out its design details. The Report should include an open, thorough discussion of the threshold issue of whether an Ontario investment of public money in the creation of a private accessibility certification process is a good idea, worth pursuing. 

The draft Report describes itself as making “findings.” It should list these “findings.” It should include in them any findings about whether a private accessibility certification process is a good or bad idea, and any findings that address the concerns with a private accessibility certification process that we describe in this submission.

b) The Draft Report Describes Supposed Benefits of a Private Accessibility Certification Process that Would Be Better Achieved In Other Ways

The draft Report’s description of the features that a private accessibility certification process must include, boil down to creating a parallel private, unaccountable standards development process alongside the AODA’s public, legally-mandated public standards development process. Yet it makes no sense for the taxpayer to finance the creation of a second, parallel, private standards development process, when the Government has failed to effectively implement the public one for which it is mandated, as we show earlier in this submission. 
As indicated earlier, the Government needs to invest proper resources and effort in creating all the AODA accessibility standards needed to ensure that Ontario reaches full accessibility by 2025. It should not divert any resources or effort into a new, parallel and potentially duplicative private standards development process which suffers from all the concerns that this submission identifies. If obligated organizations don’t know what they need to do to become fully accessible, it is more constructive to create more effective AODA accessibility standards that provide the very specificity and direction that obligated organizations need, and that is now missing. 

The draft Report focuses on a private accessibility certification process as helping raise awareness among businesses and other organizations about accessibility. This is a circuitous route to that goal. Nothing educates obligated organizations about their accessibility obligations more effectively than clear and comprehensive AODA accessibility standards, and effective, publicized AODA enforcement. This is a far more direct, cost-effective and publicly-accountable approach, which the Government has never effectively deployed in a meaningful way, despite promises to do so. 

The draft Report suggests that an advantage of a private accessibility certification process is that it would redress the fact that many obligated organizations don’t know what to do to become accessible. This uses the wrong solution for a known problem. As the final report of the Mayo Moran AODA Independent Review found, the Government has failed to provide sufficient tools to give this information to obligated organizations. We have urged the Government for years to improve in this area. The solution is for the Government to do what it has failed to do. 

A significant part of the draft Report seems in effect to describe a private accessibility certification process as filling the role of an effective private accessibility consultant. Of course, private accessibility consultants have an important role. They need not be dressed up as a private accessibility certifier.

The draft Report suggests that a private accessibility certification process can incentivize obligated organizations to go beyond AODA requirements. This may reflect a misunderstanding of accessibility laws. As indicated earlier, the Ontario Human Rights Code and for public sector organizations, the Charter of Rights require more accessibility action than do existing AODA accessibility standards. To go beyond AODA accessibility standards is not going above and beyond the call of duty. It is to obey the law.

c) The Draft Report Appears to Presume that People with Disabilities and Other Stakeholders will be Needed to Extensively Contribute to A Private Accessibility Certification Process, Without Contemplating Whether They Will be Compensated for Their time and Effort

The draft Report appears to presuppose that if a private accessibility certification process is created, stakeholders such as people with disabilities, disability community organizations and business interest will be needed to take very extensive part in giving input into the certifier, as it figures out what accessibility standard to employ. The draft Report does not address whether these stakeholders will be paid for their time. Deloitte itself is seeking input from the same stakeholders at these stakeholders’ own time and expense. 

Individuals with disabilities and community disability organizations now struggle to find the time and resources to take part in Government consultations on issues such as AODA standard development. Of course, it is important and commendable for the Government to consult with them, and for them to take part. As volunteers, the AODA alliance has been in the lead in urging individuals with disabilities and disability organizations to take part in Government consultations. The AODA Alliance has invested many, many volunteer hours, assisting the disability sector in formulating and presenting submissions to the Government on accessibility standard development. Many examples can be found on our website. 

If a private accessibility certification process were to be designed, that involves the disability sector taking part in consultations on the accessibility standards to be applied, then the private certifier should pay for their time and expertise. This is especially so if the private certifier is a for-profit organization. It should not be making a profit off the volunteer labour of people with disabilities and charitable community disability organizations. As but one example, the preparation of the AODA Alliance’s draft submission to Deloitt, the solicitation of input on that draft, and the preparation of this finalized submission based on it, involved many hours of volunteer work.
d) The Draft Report Makes Inaccurate Claims About Deloitte’s Consultation 

The draft Report incorrectly presents Deloitte and its consultation as somehow superior to and more publicly accountable than a proper Government-run consultation. The draft report states:

“This process differs from traditional government consultations, which tend to be private, controlled, and shaped by government. This project relies on constant engagement with the public, leveraging social media and an online platform, certifiedforaccess.ca, to maintain a transparent and open-ended process. Whatever model emerges from this process will be driven and built by stakeholders and will base its credibility on public approval.”

Respectfully, we disagree. Deloitte is a private, for-profit business. It is not a democratically elected government that is subject to Freedom of Information legislation and other forms of public accountability. There is nothing unprecedented in holding stakeholder meetings and seeking input via the web and social media. 
Several examples illustrate the inaccuracy of Deloitte’s claims. First, Deloitte unwisely held its first round of consultation meetings on excessively short notice to disability organizations and other stakeholders. It held these within mere days of Deloitte’s invitation. From our extensive experience with Government-run consultations, the Government knows very well that disability organizations need far more lead time to properly prepare for and take part in such meetings. The AODA Alliance has played a leading role in such consultations in the past decade since the AODA was enacted. Yet we were not able to arrange to attend these short-notice Deloitte consultation events. 

Second, Deloitte did not even include the AODA Alliance in its initial outreach to the disability sector. We only became involved when a community disability organization that Deloitte did invite suggested that we should be invited. Within the Government, the AODA alliance is widely recognized as a relevant player in discussions on accessibility. Since 1995, all political parties that have made election pledges on the AODA have done so in the form of letters to the AODA Alliance or its predecessor, the Ontarians with Disabilities Act Committee. 

Third, Deloitte only posted this draft report online for public comment in a PDF format. That is a model example of a bad practice from the perspective of accessibility. We had to ask for it to be provided in an alternate, properly accessible format, in this case, MS Word. Deloitte was either unaware of this as a bad accessibility practice, or chose not to depart from it. In either case, this amplifies both our concerns about the proposal of a private accessibility certification process and about the use of a private company like Deloitte for conducting this consultation.

Fourth, regarding Deloitte’s claim that this is an open and transparent process, last fall we asked Deloitte to provide us with a copy of the background research paper on a private accessibility certification process that it said it submitted to the Government last summer. Deloitte has not given us or the public the report. It has not explained its failure to do so.

In advocating for Ontario to develop a private accessibility certification process, the draft Report states: 

“There are many existing programs that could serve as blueprint revenue models.” 

This appears to conflict with information which Deloitte gave us last fall. It told us that its research last summer for the Ontario Government revealed that no such private accessibility certification process existed anywhere. If such exists, the Report should list them, describe them, and offer links for stakeholders to themselves explore.

12. Conclusion
We are concerned that diverting public and private resources to a private accessibility certification process can involve the Government in sliding further and further in the direction of converting AODA compliance into a voluntary rather than a mandatory requirement. Between 1995 and 2003, when the Ontario Liberal Party was in opposition, the Liberals rightly blasted the Conservative Mike Harris Government for its position that any Ontario accessibility law must be voluntary. The Ontario Liberals rightly argued that such legislation must be mandatory and effectively enforced. The liberals promised people with disabilities a mandatory law, not a voluntary one.

Because the Government has left the AODA largely unenforced, it has slid in the direction of a voluntary law. If the Government now devotes time, effort and resources to a voluntary private accessibility certification process, in which participation is voluntary, it threatens to slide even further in that wrong direction.
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Question Period

ACCESSIBILITY FOR THE DISABLED

Mr. Taras Natyshak: My question is to the Premier. The government has announced that it is looking for public input into setting up a third-party certification program for compliance with Ontario's accessibility legislation, the AODA. By "third party," of course, this government means privatization, and any input is already being considered through this lens.

This government shouldn't be interested in accessibility for Ontarians facing barriers because it's commercially viable or opens new markets; the government should be invested because it's in fact the law. How will this government ensure, 10 years after, that the Accessibility for Ontarians with Disabilities Act will finally be enforced?

Hon. Kathleen O. Wynne: Minister of Economic Development, Employment and Infrastructure.

Hon. Brad Duguid: Much to the temptation to go otherwise, I want to respond to the member's question. Yes, indeed, while I was at an event with Colleges Ontario yesterday, where Rick Hansen was speaking as the motivational speaker, we were talking about an initiative that Rick Hansen has been a champion of. That's looking at ways that we can reach out to the business community and recognize those businesses that are excelling in becoming accessible, similar to the way that the LEED program works, with gold, platinum and bronze.

The leading person and the leading organization in doing this in Canada thus far has been Rick Hansen and his foundation. We would be open to others doing this kind of work as well, but surely the member doesn't have a philosophical problem with this government working with Rick Hansen on accessibility.

The Speaker (Hon. Dave Levac): Supplementary?

Mr. Taras Natyshak: Speaker, Rick Hansen certainly is one of our most revered advocates for people with disabilities, but unless the government intends on having Rick do the enforcement part of the AODA, I don't think you're actually going to be able to follow through with your commitments - and thank you, Rick.

Speaker, my brother is a quadriplegic. We know the barriers that people with injuries face. Disability advocates have been clear: They don't need certification; they need enforcements of the AODA. What does it matter if the source of the barrier has been certified?

After 10 years, how will you enforce the AODA?

Hon. Brad Duguid: I know that this member cares a lot about this issue, and we do as well. We're going to take our advice from experts like Rick Hansen, because nobody knows better than Mr. Hansen when it comes to these issues. We're going to use models that work and have worked in the past. It's really important that we change the dynamics in this province and across this country when it comes to business perceptions about the need and the importance, from a business case, of becoming accessible.

There are many ways that we can do that. Compliance is one of them; enforcement is another. But it's really important that businesses embrace our ability to become accessible. A LEED-like program in Ontario would be a first in Canada and something that we're working very closely on with the likes of Rick Hansen to achieve. We're proud of that, and I would expect the member ultimately to support it.

