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1.
INTRODUCTION AND SUMMARY

This is the submission of the Accessibility for Ontarians with Disabilities Act Alliance to the Ontario Human Rights Tribunal, on its proposed new Rules of Procedure. Those rules will govern all human rights cases started on or after June 30, 2008.

The AODA Alliance is a voluntary non-partisan coalition of individuals and organizations. Its mission is:

"To contribute to the achievement of a barrier-free Ontario for all persons with disabilities, by promoting and supporting the timely, effective, and comprehensive implementation of the Accessibility for Ontarians with Disabilities Act."

To learn about us, visit: http://www.aodaalliance.org
Our coalition is the successor to the Ontarians with Disabilities Act Committee. The ODA Committee advocated for over ten years for the enactment of strong, effective disability accessibility legislation. Our coalition builds on the ODA Committee’s work. We draw our membership from the ODA Committee's broad grassroots base. To learn about the ODA Committee's history, visit: http://www.odacommittee.net
The AODA Alliance took active part in public debates over Bill 107. Bill 107 is the Ontario Government’s 2006 reform to the Ontario Human Rights Code. The Human Rights Tribunal’s proposed rules are made under Bill 107.

In this brief, the AODA Alliance raises very serious concerns about the Tribunal’s proposed rules of procedure. Our concerns are summarized as follows:

a) These rules unnecessarily over-formalize and over-judicialize the Tribunal. The Tribunal is supposed to be more informal than the courts. These rules in some cases do the opposite.

b) These rules impose substantial new burdens on discrimination victims from the very start of the Tribunal process. For example, they impose on discrimination victims new burdensome requirements just to get a foot in the Tribunal’s front door. These demand more than do formal court rules for starting a law suit in court, and did the old Human Rights Code’s human rights complaint.

c) These burdens make it very important for discrimination victims to retain a lawyer from the very launching of a human rights application and throughout the Tribunal process. This is a significant, unjustified new barrier to access to justice for discrimination victims. It flies in the face of the Tribunal’s stated commitment to having an open, accessible process for resolving human rights cases.
d) These rules thereby create a new, serious, harmful barrier to access to prompt mediation of human rights cases.

e) The rules don’t effectively ensure that the Tribunal will provide timely, effective accommodation of Code-related needs of discrimination victims who take part in Tribunal proceedings. In some areas, the rules create barriers to access. The rules and the Tribunal’s policy on providing interpreters (other than French or Sign language) violate the important constitutional right to interpreter services guaranteed by section 14 of the Canadian Charter of Rights and Freedoms.

f) The rules let the Tribunal violate the important right of parties to a human rights case to call whatever relevant evidence they wish that isn’t unduly repetitive, to prove their case.
g) The rules unjustifiably give the Tribunal excessive, sweeping power at every step of its process. They don’t set objective, clear criteria to ensure that the Tribunal doesn’t abuse its open-ended power or act arbitrarily. This is especially troubling since Bill 107 significantly reduces the courts’ power to review the Tribunal’s actions.

h) The rules don’t provide sufficient ways for a party to ensure that an opposing party obeys them.

i) The rules unjustifiably let the Tribunal restrict the right of the Human Rights Commission to intervene in cases that individuals bring to the Tribunal.
j) The rules don’t adequately ensure that when the Human Rights Commission launches its own case at the Tribunal, the Commission gives equality-seeking groups, potentially interested in the case, timely notice of the Commission’s application. The rules don’t ensure that those equality-seeking groups will get sufficient opportunity to intervene in the case.
k) The rules don’t ensure that wherever possible, the same Tribunal member presides at all stages of a case (apart from mediation). This risks increasing the parties’ expenses. It risks the Tribunal’s inconsistent handling of a case.

We offer recommendations to address these concerns. They are identified throughout this brief, and are listed together at the end. In summary, the rules should be amended to:

a) Reduce the over-formalized procedures at the Tribunal that make it important for a discrimination victim to have a lawyer. For example, substantially simplify and de-formalize the discrimination victim’s application form to get in the Tribunal’s front door.
b) If a discrimination victim’s application is insufficient require the Tribunal to explain why it is insufficient.
c) Make mediation available before a discrimination victim has to complete such detailed legal documents.
d) Put in place detailed measures to ensure that the Tribunal provides timely, effective accommodation of Code-related needs, and to ensure that the Tribunal doesn’t violate the right to an interpreter which the Charter of Rights guarantees.

e) Fully respect the right of all parties to a human rights case to present whatever relevant evidence they feel they need to prove their case, as long as it isn’t unduly repetitive.
f) Limit the Tribunal’s sweeping open-ended powers i.e. the power to override the rules in any case, to schedule cases without consulting the parties, to indefinitely defer a discrimination victim’s case over his or her objection, and to require a case to be decided at a summary or written “hearing.”
g) Implement effective means for a party to enforce the rules on an opposing party that doesn’t obey them.
h) Give the Human Rights Commission the clear right to intervene in any case before the Tribunal.
i) Require the Commission to notify the public when it files its own application with the Tribunal and give affected equality-seeking groups liberal access to intervene in such cases.
j) Ensure that where possible, the same Tribunal member will handle a case from beginning to end, except for mediation.

At the end of this brief, we raise serious concerns about the very limited scope of the Tribunal’s consultation on these rules. Bill 107 requires that the Tribunal hold a consultation that is “public” before it can make rules of procedure.   The Tribunal isn’t holding a consultation that is “public”. Also, the Tribunal has not made public its numerous proposed forms. That makes it impossible to give full feedback on these proposed rules (rules which heavily depend on those forms).
At the end of this brief is a short backgrounder on the major changes to enforcement of human rights that Bill 107 establishes.

In this brief, the term “respondent” refers to the person or organization who is accused of discriminating, contrary to the Human Rights Code. “Tribunal” refers to the Human Rights Tribunal of Ontario. “Code” refers to the Ontario Human Rights Code.

The concerns listed in this brief often refer to discrimination victims with disabilities. However our concerns apply equally to any discrimination victim, whether they suffered discrimination because of race, sex, religion, disability or any other ground that the Human Rights Code covers.

2.
BURDENSOME OVER-FORMALIZED RULES MAKE IT ESSENTIAL THAT DISCRIMINATION VICTIMS GET LAWYERS
These rules inject new, substantially burdensome obligations on any discrimination victim who wants to file a human rights case. These begin the moment the discrimination victim starts a case at the Tribunal. They expand during the ensuing Tribunal process. As a result, under these rules, it will be very important for any discrimination victim to be represented by a lawyer from the outset of a human rights complaint, right through the entire process. 
The Tribunal said it commits itself to being open, accessible and expeditious. Rule 1.15 contemplates the possibility of a discrimination victim representing themselves. However discrimination victims who aren’t represented by a lawyer won’t be able to fairly and effectively navigate this system, with its complicated increasingly-formalized rules, tight time lines, and numerous as-yet undisclosed forms. This will be even worse if the respondent has a lawyer, poised to use these rules to the discrimination victim’s disadvantage at every turn.

(a) New Burdens on Discrimination Victim when Launching a Human Rights Application

The first illustration of this comes from the rules saying what a discrimination victim must include in his or her “application” to the Tribunal. The application is the formal document that launches a human rights case at the Tribunal. Under the old system, this document was called a human rights complaint.

It will be very important for a discrimination victim to have a lawyer carefully prepare the application before submitting it to the Tribunal. This lawyer will need to be versed in the Code’s legal requirements, human rights law, and this new matrix of rules.

This is so for FIVE reasons: First, under these rules, if the application form is incomplete in some way, the Tribunal can toss it out without first holding a hearing, or calling on the respondent to answer it. Rule 5.1 states:

5.1.
The Tribunal may decide not to deal with an application that is not filed in compliance with these Rules.

Second, Rule 5.5 requires that a discrimination victim must ensure that his or her application spells out every fact and every issue they want to put forward. If it leaves out a fact or issue, the Tribunal can forbid the discrimination victim from later relying on that fact or issue. It states:

5.5.
Where a fact or issue is not raised in the Application (Form 1), Response (Form 2) or Reply (Form 3) filed by a party, the Tribunal may refuse to allow the party to present evidence or make representations about the fact or issue.

This makes the application form critically important and very burdensome on discrimination victims. A discrimination victim must make sure he or she has fully investigated the case before launching their human rights application. They will need to know every fact or issue they want to rely on and make sure it is clearly included in their application form.

This application form is a trap waiting to ensnare unrepresented discrimination victims. Many discrimination victims don’t know the ins and outs of human rights law. An employee with a disability may know their employer isn’t supposed to discriminate because of their disability. They might not know that the employer has a duty to accommodate, or when it arises, or that the employer has a duty to investigate different options for accommodation. If the discrimination victim doesn’t raise these issues and the facts concerning them in the initial application form, an important aspect of the case may be legally barred to them by these rules.
Under the old human rights system, a discrimination victim didn’t have to worry about this in the same way when filing a human rights complaint. The previous human rights complaint was far less formal. All the discrimination victim had to do was narrate their basic allegations. That complaint form could later be revised and expanded as the Commission investigated the case. Commission investigations quite often led to the case being re-shaped and re-defined, as do police investigations of criminal conduct. Under the old system, the human rights complaint form didn’t have to list every fact and issue, and all key documents and witnesses. A discrimination victim didn’t have to fear that if a fact or issue was not included in their complaint form, they would be barred from raising it at a human rights hearing.

A major advantage under the old system was that for years, the Human Rights Tribunal successfully resisted efforts by some respondents to complicate and over-judicialize human rights hearings. Those respondents unsuccessfully tried transforming the less judicialized human rights complaint form into a far more formalized court-like document, like a criminal indictment or a civil statement of claim. With these proposed rules, the Tribunal heads down the troubling over-formalized, over-judicialized road the Commission and Tribunal so successfully avoided for years. This is so despite any Tribunal claims to the contrary.

Third, the rules impose another major new burden on discrimination victims to get in the Tribunal’s front door. Rule 6.2 requires a discrimination victim to include in his or her application, a list of the key witnesses they intend to present to the Tribunal and a brief description of how each witness’s evidence is important to their case, a list of the key documents in the discrimination victim’s possession they intend to present to the Tribunal, and a brief description of how these are important to their case; and a list of the documents or type of documents in the possession or control of the respondent or another person that the discrimination victim wishes to obtain and rely on, and a brief description of how these are important to their case.

Even a party launching a multi-million dollar civil suit in Ontario Superior Court doesn’t have to compile and disclose all this information in a written form before starting a legal proceeding. The correct preparation of these materials is costly, pain-staking and time-consuming. To do this properly a discrimination victim needs a lawyer who knows human rights law and principles of evidence applicable at a human rights hearing. Lay discrimination victims aren’t equipped to make informed litigation judgements on what witnesses to call, such as expert witnesses, or what documents are relevant and admissible at a legal proceeding such as those the Tribunal holds.
A discrimination victim who isn’t represented by an experienced lawyer can easily leave out necessary documents or witnesses. This could impair their case at the hearing. It could lead a respondent to accuse them of suppressing important evidence. 
On the other hand, this rule could lead a discrimination victim, out of fear of such accusations, or out of simple lack of legal knowledge, to list in the application form unnecessary documents and witnesses. This can invade their privacy. It can expose the discrimination victim to respondent’s attacks in cross-examination or during mediation based on embarrassing materials that the discrimination victim unnecessarily revealed.

Under the old Code, discrimination victims didn’t have to compile and list all this information to launch a human rights complaint. In most cases, the case settled before it reached a formal hearing. Thus a discrimination victim may often have avoided the need to go to the effort of assembling all this information, with a fear of the damaging consequence of any incompleteness.
Fourth, if the Tribunal refuses to deal with an application because the form is not completed properly, the rules don’t require the Tribunal to tell the discrimination victim what is wrong with the form, or to make any suggestions on what is needed to make it complete. The critics of the old Code complained that under it, the Human Rights Commission could refuse to take a discrimination complaint to a hearing for empty, standard-form reasons. Under this new system, the Tribunal can turn away a discrimination victim at the front door and give no reasons at all. The Tribunal’s plain language summary of its proposed process on its website suggests that it will tell a discrimination victim what’s missing from the application form. However the rules don’t require the Tribunal to do so. It thus can be essential for the discrimination victim to have the help of a lawyer to help figure out why a rejected application form isn’t “complete” and to properly fix the problem.
Lest there be any doubt that the application form must be “complete” to get in the Tribunal’s front door, Rule 6 insists in clear, strong terms that the application form must be “complete”. It states:

6.1.
An Application under sections 34(1) or 34(5) of the Code must be filed in Form 1 and must be complete.

Fifth, under these rules, there will be increased pressure on respondents to get a lawyer as soon as they are served with an application that initiates a discrimination case. In response, discrimination victims will need a lawyer even more.

Rule 8 imposes comparable burdens on a respondent to identify the facts and issues they want to rely on, and a list of key documents and witnesses. This happens under the new system right at the outset of a discrimination case, long before a hearing may take place. That rule gives the respondent 35 days to investigate their case, formulate their position, list their needed witnesses and assemble and list their needed documents.

This puts enormous pressure on respondents to retain a lawyer right away. Under the old Code, it wasn’t practically necessary for respondents to hire lawyers right away when they first receive a human rights complaint. Many didn’t get a lawyer until later in the process, if at all. Under the old system, cases could, for example, be resolved via a company’s human resources department.

When a respondent gets a lawyer early on, the need for the discrimination victim to immediately have a lawyer escalates. Otherwise, the discrimination victim will be out-gunned from the outset It is hard to correct this situation if the unrepresented discrimination victim later manages to retain a lawyer to represent them.

Taken together, these new requirements create significant new barriers to access to justice for discrimination victims. This is especially so for any who don’t have a lawyer to fully investigate the facts, assemble and analyze all relevant documents, and draft the application form for them before bringing their case to the Tribunal’s front door. These new demands will be an especially serious barrier for discrimination victims whose disability, condition of poverty, lack of formal education, literacy limitations, or inability to fluently speak and write English or French impedes them from fulfilling this initial requirement to get in the Tribunal’s front door.

For those lucky discrimination victims who get a lawyer either from the new Human Rights Legal Support Centre, or from a Legal Aid clinic, or by hiring one from their own funds, these rules substantially increase the amount of lawyers’ time needed to get a human rights case started. This runs the serious risk of scaring discrimination victims with worthy cases away from the system. It also flies in the face of the Government’s stated aims for Bill 107 and the Tribunal’s stated goals for its rules of procedure.
The Government won’t be able to fully track and document the extent of this harm. It isn’t possible to comprehensively pinpoint who in society suffered discrimination, and who would have come to the Human Rights Commission under the old system, but who won’t come to the Tribunal under the new system due to these rules’ super-added burdens on them. It starkly highlights the huge new divide under these rules between those discrimination victims without a lawyer on the one hand, and those who can either afford steep legal fees or who are lucky enough to be chosen by the new Human Rights Legal Support Centre or a Legal Aid clinic to receive full legal representation on the other.

It is no answer to all these concerns for the Tribunal to say it contemplates an application form that lets a discrimination victim just tell their story in their own words. As addressed further below, the Tribunal hasn’t released its forms to let the public comment on them. Moreover, no matter what the form looks like, a respondent, represented by a skilled lawyer, can have a field day cross-examining a lay discrimination victim on an application form that they unwittingly wrote without the aid of a lawyer who has investigated the facts and knows the legal issues.

It is no answer that a discrimination victim may be able to later amend their application form as the case proceeds through the Tribunal process. A respondent, represented by a skilled lawyer, can object to such amendments. They can also make good tactical use of such amendments. They can claim the discrimination victim is changing their story and flip-flopping to disguise the truth.

(b) New Burdens on Discrimination Victims Leading up to the Tribunal Hearing

The rules’ new burdens on discrimination victims and the commensurate need for them to have a lawyer to represent them is made worse by the fact that Rule 19 lets the Tribunal prepare a “case assessment” dictating how the hearing will proceed, while Rule 12.5 lets the Tribunal call a case conference as early as 45 days after the respondent delivers a response to the discrimination victim’s application (assuming the discrimination victim delivers no reply in response to it). This means a discrimination victim could find themselves at a case conference within 80 days or three months of starting their application.

In the case assessment form and at this case conference, the Tribunal can make fundamentally important rulings. These can dramatically affect the Tribunal hearing. As further addressed below, under rule 19, the Tribunal can issue directions about what issues can be raised at the hearing and what may not, what witnesses may be called at the hearing and what may not, and how the hearing will unfold. The Tribunal can do all this in a written case assessment or at a case conference, without having full knowledge about the case’s intimate details.

This can be a legal mine-field. An unrepresented discrimination victim with no legal training will be utterly lost at sea at any such a meeting. To effectively analyze the Tribunal’s case assessment form and to then take part in a case conference on a footing of equality, one must know human rights law and the law of evidence that applies at the Tribunal and about the Tribunal’s own practice and prior decisions. If, as is likely the case, the respondent has a lawyer at this case conference, the unrepresented discrimination victim is even more vulnerable.

Other concerns about this case assessment/case conference process are addressed below.

(c) New Burdens on Discrimination Victims regarding Pre-Hearing Disclosure of Documents

The discrimination victim’s need to have a lawyer, and to shoulder significant burdens and costs in order to present a case, is made even more pressing by the proposed rule regarding the duty to disclose documents. Rule 17 provides:

RULE 17
DISCLOSURE OF DOCUMENTS

17.1
Not later than 21 days after the Tribunal sends a Confirmation of Hearing to the parties, each party must deliver to every other party:

a)
a list of all relevant documents in their possession and

b)
a copy of each document contained on the list.

17.2.
Unless otherwise ordered by the Tribunal, not later than (forty-five) 45 days prior to the first scheduled day of hearing, each party must deliver to every other party:

a)
a list of documents that the party intends to rely on; and

b)
a copy of each document on the list or confirmation that each document has already been provided to the other parties in accordance with Rule 17.1.

17.3.
Unless otherwise ordered by the Tribunal, not later than (forty-five) 45 days prior to the first scheduled day of hearing, each party must file with the Tribunal:

a)
a list of documents that the party intends to rely on;

b)
a copy of each document contained on the list; and

c)
confirmation that each document has been provided to the other parties in accordance with Rule 17.1 and 17.2.

17.4.
No party may rely on or present any document not included on a document list and provided to other parties in accordance with Rule 17.1 and 17.2, and filed with the Tribunal under Rule 17.3, except with the permission of the Tribunal.

Under the old Code, the Human Rights Commission had the primary duty to disclose relevant documents and could work with a discrimination victim to help ensure they fulfill their document disclosure duties. A discrimination victim didn’t need to hire a private lawyer to advise them on and help them with their documentary collection and disclosure duties. Few resorted to hiring a lawyer for that function.

In sharp contrast, the way that these rules implement Bill 107 totally privatizes the duty to disclose documents. They impose it solely on the discrimination victim personally. Without a lawyer, and without sufficient funding for the many hours that this work can entail, a discrimination victim will not be able to be reasonably confident that he or she complied with this rule.

Under the old system, the discrimination victim had to disclose relevant documents, but didn’t have to also prepare a formal list of those documents. In contrast, these rules impose a new burden to prepare a list of documents. This further judicialization of the process makes it more akin to a formal civil law suit in Superior Court – something the Human Rights Code was intended to move away from.

Under these proposed rules, the discrimination victim may receive the respondent’s disclosure of documents very soon before a hearing is going to take place. In contrast, under the old system, if the Human Rights Commission did an effective investigation (which regrettably was not more frequently the case), such materials could be available sooner in the process. If the respondent dumps a mass of documents on the discrimination victim under these rules weeks before the hearing, the discrimination victim will absolutely need a lawyer to sort through those documents to figure out whether the respondent has fully complied with their disclosure obligations, and to effectively prepare to use those documents at the hearing. Again, these are all functions which under the old Code had been the Human Rights Commission’s responsibility.

(d) Discrimination Victims’ Need for a Lawyer at the Tribunal Hearing

The McGuinty Government said Bill 107 implements the recommendations of two important reports which studied the need to reform the enforcement of human rights codes, the Cornish and La Forest Reports. The Cornish and LaForest Reports each emphasize that it is vital for human rights complainants to have effective representation at Tribunal proceedings. Neither Bill 107 nor these proposed rules ensure that this will happen. For example, they don’t give the Tribunal the power to make orders to ensure that an unrepresented discrimination victim has a lawyer. e.g. by ordering the Human Rights Legal Support Centre to represent a discrimination victim. 
Under the old Code, the Human Rights Commission sent a lawyer to Human Rights Tribunal hearings. It had lead responsibility for presenting the discrimination claim against the respondent. Bill 107 removes this role from the Human Rights Commission.  

The Cornish Report stated:

"The public commitment to funding representation for human rights claims is crucial and should be continued. It represents an important statement by Ontarians that discrimination is a societal problem requiring publicly funded solutions.

Second, many if not most people who make a human rights claim need assistance and support. Often they feel hurt, angry, confused and afraid. Without assistance, they cannot enforce their rights. Opening up access to a hearing may be a hollow achievement if support and advocacy are not provided.

...

A third reason why advocacy services are essential is that, without them, the hearing process for rights claims at the Human Rights Tribunal will have difficulty functioning efficiently and fairly. While staff of the new Tribunal can and should provide information about how their system works, it would be wrong to suggest that they can fill an advocate role. In order for claims to proceed efficiently at the Tribunal, claimants must have access to trained, publicly funded advocacy services.

Properly trained advocates will not only help prepare claims to go before a hearing, but will also assist in resolving claims through various means of mediation. They will refer people to other services if the issue they raise does not come under the Code."

Similarly, the LaForest report found:

"In our view, providing assistance to claimants is key for the direct access model to be successful. As noted above, the experience in the United Kingdom and Québec have shown that unrepresented claimants are rarely successful, partially because respondents are often large well-resourced corporations or governments. This will be particularly true in the federal sector. The practical result of no assistance would be to deny access. The Human Rights Tribunal process is often complicated and requires experience in human rights in order to assemble and argue a case successfully. In the human rights context many claimants do not speak either official language or have disabilities that may make it difficult for them to access the system. Unrepresented claimants would require more time at the Tribunal hearing. Counsel can help keep the proceedings moving and reduce costs of lengthy hearings."

(e) The Bigger Picture

Few discrimination victims can afford to pay for their own lawyer. Most discrimination victims don't know how to use the human rights system. Fewer will know how to navigate Bill 107's newer system. Many will find the prospect of proceeding alone terrifying. It is unfair to expect any discrimination victims to represent themselves at any stage of the new proposed Tribunal process.
Without legal representation, members of equality-seeking groups have the most to lose from these rules. They are among the most marginalized in society, and are over-represented among the poor.
It is not unusual at Tribunal hearings for respondents to be represented by some of Ontario's largest law firms. They vigorously defend the respondent, making every objection and argument imaginable. If the discrimination victim does not have equal lawyer’s support, they will be at a serious disadvantage.

In 2006, the McGuinty Government committed that Bill 107 would ensure that every discrimination victim would have free, independent publicly-funded legal counsel throughout the process. See http://www.aodaalliance.org/reform/update-081806.asp
Bill 107 establishes a new Human Rights Legal Support Centre. However it doesn’t require that Centre to represent all discrimination victims. Those setting up that Centre have made it clear that due to limited, uncertain funding, that Centre will have to turn an undetermined proportion of cases away. Moreover, of the fortunate discrimination victims it does decide to serve, some will only get advice. Others will get full representation. Some will be served by lawyers. Others will be served by non-lawyers e.g. paralegals or community legal workers.
Accordingly, the proposed rules will work real and serious hardships on the unpredictable number of discrimination victims who won’t get a lawyer from the Human Rights Legal Support Centre, and who can’t afford to hire one themselves.

(f) Recommendations

It is therefore recommended that:

1. The rules should be amended to delete all the proposed requirements for the contents of an application to the Tribunal. Instead a simple, short application form should be prescribed. It shouldn’t require the discrimination victim to list all key documents and witnesses and shouldn’t limit the facts or issues that the discrimination victim can raise later in the process (subject to ensuring fair notice to the respondent). A discrimination victim should be required to comprehensively disclose more extensive information only later in the process when it is clear that the case won’t settle via mediation or negotiation.

2. The rules should be amended to provide that where an application form is not complete, the Tribunal will not refuse to deal with it. Instead the rules should require the Tribunal to advise the discrimination victim why it is incomplete, and to the extent practicable, what needs to be done to make it complete. At the very least, a discrimination victim should be entitled to a hearing at the tribunal before an application is tossed out for incompleteness.

3. The rules should be amended to give the Tribunal power to order that the Human Rights Legal Support Centre represent an unrepresented discrimination victim at any stage in the process, or that in lieu thereof, the Ontario Government be required to fund legal counsel for an unrepresented discrimination victim at reasonable rates.

3.
NEW BARRIERS TO ACCESS TO MEDIATION OR NEGOTIATED SETTLEMENTS
The Tribunal has made it clear, as has the Government, that they hope that many if not most discrimination cases will be settled through mediation or negotiation, without the need of holding a formal hearing. Yet the substantial new burdens on a discrimination victim before he or she can get in the Tribunal’s front door, described above, also create an unfair barrier to access to the early settlement of discrimination cases via mediation or negotiation.

It is important that the Tribunal provide a very accessible, early, low-cost opportunity for parties to a human rights case to try to voluntarily settle the case via mediation or negotiation. The longer it takes to get into mediation or negotiation, or the more time and/or money a party must spend on the case before they get to mediation or negotiation, the more entrenched they will get. The harder it will then be to voluntarily resolve the case.

Under the old system, a substantial percentage of cases resolved via mediation or negotiation, without a formal hearing. Of those, a significant percentage resolved early in the process. The Human Rights Commission, though unacceptably slow and back-logged, provided avenues to try to voluntarily resolve a case early in the process.

In sharp contrast, as described above, the proposed rules impose new substantial, burdensome requirements on a discrimination victim just to get in the Tribunal’s front door. Unless the discrimination victim fulfils those requirements by preparing a “complete” application form, they can’t use the Tribunal’s mediation services. Rule 16.1 says:

16.1
At any time after an Application is filed, mediation assistance may be offered by the Tribunal or requested by a party.

Under the old system, a discrimination victim didn’t have to assemble such a comprehensive application, before they could seek mediation by the Human Rights Commission. To impose on discrimination victims the new burdens discussed above, to launch a case, the proposed rules erect a serious new barrier to access to mediation.

These proposed rules inflict on discrimination victims this huge burden in what is hoped to be a majority of cases which need never be formally litigated at a hearing. This is a waste of discrimination victims’ limited resources.
It is therefore recommended that:

4. The rules be amended to enable parties to seek Tribunal mediation based on a far less burdensome and formal initial application form, as is recommended above.

4.
OTHER BARRIERS TO ACCESS TO THE TRIBUNAL
The proposed rules aren’t sufficient to ensure that the Tribunal and its processes are free of barriers to full accessibility for equality-seeking groups such as persons with disabilities and persons who aren’t fluent in English or French.

Rule 1.1 commendably says that the rules are supposed to “facilitate the fair, just and expeditious resolution” of cases. The Tribunal has publicly said it is committed to ensuring accessibility of the human rights process. Similarly rule 2.1 repeats the obvious fact that the Tribunal itself must obey the duty to accommodate under the Human Rights Code. It states:

2.1 Parties, representatives and witnesses are entitled to accommodation of Code-related needs by the Tribunal and should notify the Registrar as soon as possible if accommodation is required. The provisions of these Rules will be interpreted and applied in a manner that is consistent with the Human Rights Code.

Nevertheless, there are _ concerns in this area.

(a) Need for Assured Pro-Active Measures to Ensure Parties and Witnesses are Effectively Accommodated

First, the rules don’t require the Tribunal to notify the parties to a human rights proceeding in an accessible format of the availability of accommodations, or of their right to seek them. There is also no indication in these rules that the Tribunal is implementing any of the important recommendations to ensure accessibility that are set out in the ground-breaking Weiler Committee Report on how to make Ontario’s courts fully disability accessible, available at:
http://www.ontariocourts.on.ca/coa/en/ps/reports/accessiblecourts.htm
(b) Tribunal Violates Charter Right to Interpreter

Second, these rules and the Tribunal’s practice directions appear to violate the important constitutional right of parties and witnesses to a Tribunal hearing to an interpreter, as guaranteed by section 14 of the Canadian Charter of Rights and freedoms. Section 14 guarantees:

14.
A party or witness in any proceeding who does not understand or speak the language in which the proceedings are conducted or who is deaf has the right to the assistance of an interpreter.

In contrast, Rule 3 says:

3.7
Hearings will generally be conducted in English. Parties, representatives and witnesses are entitled to communicate with the Tribunal and to receive available services in French from the Tribunal. The Registrar should be notified as soon as possible if such services are required.

3.8
Individuals may request Tribunal services in a language other than English or French. Requests will be considered in accordance with the Tribunal’s policies and subject to available resources. The Registrar must be notified as soon as possible of such requests.

The Tribunal’s Practice Directions include:

#2 - TRANSLATION AND INTERPRETATION OF HEARINGS

Sign language services are available from the Tribunal and in accordance with the French Language Services Act, R.S.O. 1990, c. F.32, the Tribunal provides translation/interpretation services from French to English and English to French for its hearings. Due to financial constraints, the Tribunal is unable to provide translation/interpretation services for any other language except in exceptional circumstances. It is expected that each party will be responsible for providing translation for its own witnesses, preferably through a court certified interpreter.

The need for translation/interpretation should be identified to the Tribunal as soon as possible. Where a party considers that exceptional circumstances warranting the provision of translation/interpretation in languages other than French to English and English to French exist, a written request must be brought before the Tribunal detailing the circumstances and identifying the services sought.

The Tribunal’s practice direction doesn’t say what “exceptional circumstances” must exist before the Tribunal will provide interpreters. It is difficult to imagine when a party or witness need not understand the language in which a Tribunal hearing is held.

The proposed rules comply with the Charter s. 14 rights of those who need English, French or Sign Language interpreters. However, these rules and the Tribunal’s recent practice direction on interpreters together don’t ensure that the same will be guaranteed for persons who aren’t fluent in French or English. To the contrary, the tribunal’s practice direction openly says it won’t provide interpreter services for these persons except in exceptional circumstances. 
This is a violation of section 14 of the Charter of Rights. The Tribunal cannot adopt a practice of presumptively denying a Charter right, needed to ensure its processes’ accessibility, and place the burden on a person who needs this service to show that there are “exceptional circumstances” which warrant the Tribunal obeying the charter of rights. If the Tribunal lacks sufficient funds, it has a duty to insist that the Government provide additional funding for interpreter services. The Tribunal has a duty to try to minimize these costs e.g. by working with other tribunals to share such interpreter resources.

It is especially troubling that it is the Human Rights Tribunal that is so openly violating such important constitutional rights. The Supreme Court has held that human rights, guaranteed by the Human Rights Code, are quasi-constitutional in nature. The Human Rights Tribunal is the primary place where discrimination victims must go to try to enforce these quasi-constitutional human rights. 

This situation is even worse, since key disadvantaged sectors of society that the Code seeks to protect are members of national, ethnic and linguistic minorities, and of course, Canada’s First Nations. Given the nature of its work and the populations it serves, the human rights system must be able to effectively communicate with discrimination victims in a wide range of languages, not just French, English or Sign Language. The right to access to the Tribunal, free of such linguistic barriers, is also anchored in the Code itself. The Tribunal should be Ontario’s human rights flagship leading by example, in respecting human rights.   
It was made clear at the Toronto forum on human rights reform held on November 16, 2007, at which Tribunal Chair Michael Gottheil was one of the speakers, that there had not then been established any plans for ensuring that discrimination victims will be able to effectively communicate with the Human Rights Legal Support Centre, the Human Rights Tribunal, and the Human Rights Commission, in their own language. There was also no indication that there’s any budget being allocated for this by the Ontario Government. At most it was indicated that this need has been identified to Government. Michael Gottheil there said he doesn’t know if the Tribunal will be able to make its forms available in various languages other than French and English, and to have Tribunal staff who are equipped to work in those other languages.

(c) Insufficient Accommodation of Print Handicapped Persons

Third, these rules understandably use print and electronic documents for documentary disclosure and to notify to parties of important steps in the Tribunal’s process. However, this creates a presumptive barrier to those who cannot read print due to a vision disability, dyslexia, illiteracy or other reading limitation. As well, if the Tribunal or others use PDF format for electronic documents (which the Tribunal has done at times in the past), this can create accessibility barriers for persons using certain accessibility technologies such as screen-reading software for persons with vision loss.

If a person with a print disability or other reading limitation isn’t aware of their right to accommodation in this context, a vicious circle is created.

The drastic consequences for a party who cannot read print are exemplified in rule 3.12, which says:

3.12
Where a party has been notified of a hearing and fails to attend, the Tribunal may:

a)
proceed in the party’s absence;

b)
determine that the party is not entitled to further notice of the proceedings;

c)
determine that the party is not entitled to present evidence or make submissions to the Tribunal;

d)
decide the Application based solely on the materials before it;

e)
take any other action it considers appropriate.

It is therefore important for the Tribunal to give prompt accessible notice to all parties, representatives and potential witnesses of the opportunity to request documentation in a case in an accessible format.

(d) Recommendations

It is therefore recommended that:

5. Rule 2.1 should be amended to require the Tribunal to inform all parties, representatives and witnesses to a human rights case of the availability of Code-related accommodations, and about how to request these from the Tribunal.

6. The rules and Tribunal practice directions should be amended to implement pro-active steps to address the disability accessibility barriers identified in the Weiler Committee Report entitled “Making Ontario’s Courts fully Accessible to Ontarians With Disabilities.”

7. Rule 3 and the Tribunal’s Practice directions should be amended to ensure that interpreter services will be available in any language needed by a party or witness, as is required by section 14 of the Canadian Charter of rights and Freedoms.

8. The rules should be amended to ensure that parties, representatives and witnesses are all given prompt early notice in an accessible form of their right to receive print information and notification from the Tribunal in accordance with the rules in an accessible format.

5.
RULES LET TRIBUNAL VIOLATE THE RIGHT TO A FAIR PROCEDURE GUARANTEED BY THE STATUTORY POWERS PROCEDURE ACT AND COMMON LAW
These rules give the Tribunal sweeping, excessive power to violate rights to a fair procedure. For a hearing to be fair, the parties to the hearing, including a discrimination victim, must enjoy certain basic, inalienable rights. These rights have been time-honoured and time-tested. 
For example, under these traditional rights, a party can call the relevant witnesses they want the Tribunal to hear. A party can cross-examine witnesses who testify for the other side on relevant topics. In sum, a party can decide what relevant issues they want to advance, what relevant facts they want to prove, and what relevant evidence they want to present, as long as it isn’t unduly repetitious.

These rights have for many years been guaranteed by the common law, through principles called the duty of fairness and the rules of natural justice. In Ontario, during hearings held by non-court Tribunals, these rights are also specifically spelled out in a fundamentally important statute, enacted over three decades ago, called the Statutory Powers Procedure Act (SPPA).
Under the old Code, Tribunal hearings had to conform to the rules in the SPPA as well as the common law duty of fairness and rules of natural justice. In contrast, Bill 107 gives the Tribunal the extraordinary power to meet privately and make rules of procedure that violate the SPPA. These rules do not need to be approved by the provincial Legislature or Cabinet. The Tribunal members who are given the power to override the democratically-enacted SPPA are themselves not elected or otherwise democratically accountable for their actions when making these rules. 
This is a potentially arbitrary power the Human Rights Tribunal never previously had. During 2006 public debates over Bill 107, many community groups including the AODA Alliance objected to this. The McGuinty Government’s November, 2006 closure motion cancelled ongoing public hearings on Bill 107 that it had earlier promised, advertised and scheduled. This cut off an important opportunity to voice concerns about this new Tribunal power.  The right to a fair hearing either before the Tribunal or the Legislature should never be sacrificed for expediency's sake.

Just because Bill 107 gives the Tribunal power to make rules that violate the SPPA, that doesn’t mean the Tribunal has to use that power. In these proposed rules, the Tribunal proposes to make extensive use of its new power to override the SPPA.
By these rules, the Tribunal gives itself sweeping, open-ended power to prevent a party from presenting relevant non-repetitious evidence even though the party thinks that that evidence is needed to ensure their case is effectively presented. A member of the Tribunal can do this in a pre-hearing document that the Tribunal prepares called a “case assessment.” It can also do this at a pre-hearing case conference, even though that Tribunal member may not ever preside at the full hearing, and even though that Tribunal member hasn’t heard a word of evidence from any witnesses. This power can also be exercised by the Tribunal member that presides at the hearing.
The rules don’t set out objective, meaningful criteria to effectively limit the use of this sweeping power. They merely state in Rule 1.1 that the Tribunal’s powers are to be used to “facilitate the fair, just and expeditious resolution of matters.” No doubt every Tribunal that unlawfully has contravened the SPPA and/or the duty of fairness and rules of natural justice in the past, and was slapped down by courts for this conduct,  had believed at the time that they were facilitating the fair, just and expeditious resolution of the matter.
It is not clear from reading the rules how much sweeping power the Tribunal is giving itself to violate the right to call whatever relevant, non-repetitious evidence a party thinks necessary. We pieced together from the propose rules and the Tribunal’s pronouncements how it plans to use this power.
After a discrimination victim files an application with the Tribunal, the Tribunal intends to learn from the paper record, the parties’ forms and disclosures what facts, issues, evidence and documents the parties have. The Tribunal may then prepare a document called a “case assessment. In it a member of the Tribunal may direct what issues, facts and witnesses may be called at the hearing. This direction can tell a party that they can’t call a relevant witness that the party wants to call.
After this, the Tribunal will hold a case conference, involving the parties. At the case conference, a member of the Tribunal (who may not preside at the hearing itself) may discuss the case with the parties and then give the Tribunal’s directions of what facts, issues and witnesses may be presented at the hearing. This can include an order that prevents a party from calling a relevant witness that the party wants to call.

If a party isn’t happy with this, they may be able to raise it at the hearing. However, even then, the Tribunal can tell a party at the hearing that the party can’t call a relevant witness that the party wants to call.
The key rules that would let this happen (set out in a sequence to make this picture clear) are as follows:

1.6.
The Tribunal will determine how a matter will be dealt with and may use procedures other than traditional adjudicative or adversarial procedures.

1.7
In order to provide for the fair, just and expeditious resolution any matter before it, the Tribunal may:

f)
direct that notice of a proceeding be given to any person or organization, including the Commission;

g)
direct that part or all of an application be determined in a summary proceeding;

h)
determine and direct the order in which issues in a proceeding, including preliminary issues, will be considered and determined;

i)
define and narrow the issues in order to decide an application;

j)
make or cause to be made an examination of records or other inquiries, as it considers necessary;

k)
determine and direct the order in which evidence will be presented;

l)
on the request of a party, direct another party to adduce evidence or produce a witness when that person is reasonably within that party’s control;

n)
question a witness;

o)
limit the evidence or submissions on any issue;

p)
advise when additional evidence or witnesses may assist the Tribunal;

q)
require a party or other person to produce any document, information or thing and to provide such assistance as is reasonably necessary, including using any data storage, processing or retrieval device or system, to produce the information in any form;

r)
on the request of a party, require another party or other person to provide a report, statement, or oral or affidavit evidence;

19.1.
The Tribunal may prepare and send to the parties a Case Assessment where it considers it appropriate to do so. The Case Assessment may address any matter that, in the opinion of the Tribunal, will facilitate the fair, just and expeditious resolution of the Application and in doing so, may give directions in accordance with any of its powers in Rule 1.6 and 1.7.

19.2
Parties may respond to a Case Assessment:

a)
at a case conference, where the Tribunal schedules one; or

b)
at the commencement of the hearing.

19.3
Whether or not a party intends to respond to a Case Assessment at the commencement of the hearing, the parties must be prepared to proceed at the hearing as set out in the Case Assessment.

1.4 “case conference” means an in-person, telephone conference call or electronic meeting of all the parties to an application, convened by the Tribunal;
12.5
Within 45 days of the filing of a Response by the Respondent and any affected persons named in the Commission Application or in the Response, the Tribunal will convene a Case Conference with all the parties and affected persons to discuss the conduct of the proceeding under s. 35 of the Code.
These rules dramatically transform the Human Rights Tribunal into an inquisitorial Tribunal. The Tribunal departs from its historic role by taking over deciding what relevant evidence is called, and whether and when it is called. The rules even let the Tribunal take over the role of calling evidence itself. That should be the role of the parties, not the Tribunal, except in very exceptional circumstances.

It is fundamentally inappropriate for the Tribunal to give itself this power to limit the time-honoured right of a party to present relevant evidence. Under the SPPA, the Tribunal has the power to limit evidence which is unduly repetitious or irrelevant. If used properly that power should have been sufficient to constrain parties from wasting time at a hearing by the evidence they call. If the evidence is relevant to an issue in dispute, and is not unduly repetitious, it is wrong for the Tribunal to exclude that evidence.

This new excessive power is even more troubling, since Bill 107 substantially reduces judicial oversight of the Tribunal. Bill 107 repealed parties’ broad right of appeal to court. It replaced this with the narrowest possible scope for judicial review applications.

Before contemplating making such a rule, the Tribunal should show the public why in the interests of justice this new power is needed. It should clearly explain to the public in detail exactly how it proposes to use this power, and why it didn’t have sufficient power in the past, so the public can address this in a public consultation before the rules are enacted. It should indicate with examples from its own past cases why it is insufficient to have the power to rule out evidence that is irrelevant or unduly repetitious. 
The Tribunal hasn’t done this. The Tribunal’s  plain language summary of its proposed new process doesn’t explain that the Tribunal proposes to give itself the power to order a party to a hearing not to call a relevant non-repetitious witness. We are concerned that many, including many who read these rules, may not fully understand that the Tribunal plans to give itself the power we here address.
The McGuinty Government and the Tribunal have previously made it clear that Bill 107 gave the Tribunal the power to violate the SPPA because under Bill 107, the Tribunal will have to cope with far more cases than under the old Code. Yet the full right to a fair hearing, including the right to call non-repetitious relevant evidence shouldn’t be overridden to cope with a expected increase in the Tribunal’s case load. The proper solution is for the Tribunal to ask the Government for enough funding to let the Tribunal give the promised timely hearings in all cases.

In addition to the preceding problems, these rules run the serious risk of creating a long, costly series of court cases, battling over whether the Tribunal can override such basic rights at the right to call whatever relevant, non-repetitious evidence a party deems important. This is so despite Bill 107’s exempting the rules from the SPPA. This is because, as indicated earlier, there is at least one important additional legal source for this right, beyond the SPPA. Bill 107 only exempts the Tribunal from the SPPA, but not the other legal source for this right.

As noted above, apart from the SPPA, the common law duty of fairness and rules of natural justice have for many years guaranteed to parties the right to prove their case through whatever relevant evidence they wish, if not unduly repetitious. The Legislature cannot override the common law duty of fairness and rules of natural justice, except by clear legislative language or necessary implication. Bill 107 does no such thing. It doesn’t say that the Tribunal may make rules that defy and disregard the common law duty of fairness or the rules of natural justice. To the contrary, Bill 107 in substance reiterates that the Tribunal’s rules must be “fair”. It provides:

37. The Tribunal has the jurisdiction to exercise the powers conferred on it by or under this Act and to determine all questions of fact or law that arise in any application before it.

37.1 The Tribunal shall dispose of applications made under this Part by adopting the procedures and practices provided for in its rules or otherwise available to the Tribunal which, in its opinion, offer the best opportunity for a fair, just and expeditious resolution of the merits of the applications.

37.2 This Part and the Tribunal rules shall be liberally construed to permit the Tribunal to adopt practices and procedures, including alternatives to traditional adjudicative or adversarial procedures that, in the opinion of the Tribunal, will facilitate fair, just and expeditious resolutions of the merits of the matters before it.

These provisions were not in the original Bill 107, introduced in the Legislature on April 26, 2006. They were added after the bill was criticized during the 2006 public debates about Bill 107, because the bill proposed to give the Tribunal the power to make unfair rules that override the SPPA. 

If the Tribunal tries to stop a party from calling a relevant, non-repetitious witness because the Tribunal thinks that they don’t need to hear that evidence, the aggrieved party can apply to the Superior Court for judicial review, in an attempt to overturn the Tribunal’s decision on the grounds that the Tribunal violated the duty of fairness and the rules of natural justice. This is so even though Bill 107 repealed the broad right to appeal to court. A well-financed respondent might bring such a judicial review application, particularly if it wishes to impede or delay the enforcement of human rights. That party might argue that the Tribunal’s rules are invalid because of their unfairness, or that the Tribunal’s use of the rules in their case was unfair.
If a well-funded respondent launches such a judicial review application, who will go to court to oppose it? Before Bill 107, the publicly-funded Human Rights Commission typically did this. Under Bill 107, the Human Rights Commission won’t be involved in many if not most discrimination cases brought by discrimination victims.
Individual discrimination victims won’t or can’t spend thousands of dollars on lawyers to fight court cases to defend the Tribunal’s excessive rules or practices. Moreover, on a judicial review application, the court regularly orders the losing party to pay the winning party’s legal costs. Individual discrimination victims won’t want to run the risk of having to pay tens of thousands of dollars to the respondent for the respondent’s legal costs, in the event that the respondent wins the judicial review application.
There is no assurance that the new Human Rights Legal Support Centre will have sufficient funding and enough lawyers to go to Superior Court to argue all these cases. It is clear from public pronouncements from that Centre last fall that it won’t be able to represent all discrimination victims at the Tribunal itself. It will thus clearly not be able to represent all discrimination victims whose Tribunal case then gets taken to court. That Centre’s inadequate budget likely won’t be able to finance a winning respondent’s legal costs.

The Human Rights Tribunal cannot be expected to go to court to defend the correctness of its decisions and conduct. When a party applies for judicial review to challenge the decision of a tribunal, it is not customary for the tribunal to send a lawyer to court to justify the correctness of its conduct. If a tribunal appears in court at all in such cases, it typically is for a far more limited purpose e.g. to show the scope of its jurisdiction and to describe its procedures.

There will be a legal cloud over these rules for years until the courts authoritatively resolve such issues. This is very harmful for discrimination victims. If a discrimination victim takes on the hardships of fighting a discrimination case, they will want a victory to be legally dependable. They won’t want a victory at the Tribunal to be exposed to being overturned by a court, because of the Tribunal’s questionable rules of procedure and practices. If the Tribunal were instead to simply obey the basic time-tested requirements of the common law duty of fairness, the rules of natural justice and the SPPA, that protracted, costly distraction and legal uncertainty could all be avoided.

It is therefore recommended that:

9. The rules should be amended to remove from the Tribunal the power to prevent a party from presenting relevant evidence that it genuinely believes it needs to present its case, so long as that evidence isn’t unduly repetitious.

10. If the previous recommendation is not followed, then the rules should be amended to provide clear, narrow criteria specifying and sharply limiting when the Tribunal can prevent a party from presenting relevant non-repetitious evidence.

6.
TRIBUNAL GIVES ITSELF EXCESSIVE ARBITRARY POWER
The Tribunal needs some flexibility in how it operates. These proposed rules go much too far. They let the Tribunal override and disregard its own rules virtually whenever a member of the Tribunal wishes. The rules don’t specify narrow, objective limiting criteria to constrain the exercise of these sweeping powers. Such unbridled power for any Tribunal runs the risk of being unfair and arbitrary.

In addition to the power to override important procedural rights guaranteed by the Statutory Powers Procedure Act, addressed above, here are four other important examples of this:

First, the proposed rules give the Tribunal massive, open-ended power to dispense with compliance with any of its rules whenever it wishes for whatever reasons it wishes. It is impossible to know in advance how these rules will operate from year to year, or from case to case, or from Tribunal member to Tribunal member. The rules state:

5.7.
The Tribunal may dispense with compliance with any Rule at any time, with or without terms, as the Tribunal considers appropriate.

Second, the rules let the Tribunal set a date for a hearing of a case, or for other proceedings on a case, without having to consult the parties on their availability. The rules state:

3.3
The Tribunal may schedule hearing dates, or other dates in a proceeding, with or without consultation with the parties, as the Tribunal considers appropriate.

There may be limited circumstances when the Tribunal should be able to impose hearing dates on a party over its objection e.g. where a party persistently doesn’t make themselves reasonably available, and thereby unduly delays the case. However, it is utterly unfair for the Tribunal to have blanket power to do this without even asking the parties. Many Tribunals and courts give parties to a case the basic courtesy of consulting on dates before scheduling a proceeding. There is no reason why the Human Rights Tribunal should be any less respectful of the parties’ needs.
For example, a discrimination victim, a respondent or important witnesses may have important scheduling needs. They may have to arrange daycare and/or time off work. They may have to arrange travel to reach the Tribunal. For some persons with disabilities and others, regular medical treatments and attendant care may be pre-scheduled and hard to re-arrange.

It is no answer to this for the tribunal to say that it will be responsive to such needs, in its discretion. The rules should not permit the scheduling of hearing dates without prior consultation with the parties. They shouldn’t impose on any party the need to fight a rear-guard action to resist problematic hearing dates that the Tribunal forced on them without the basic courtesy of prior consultation.

Third, the rules give the Tribunal unbridled discretion to defer an application for any reasons it wishes and for as long as it wishes, without setting out any criteria to govern the Tribunal’s excessive discretion. Rule 14.1 states:

14.1.
The Tribunal may defer consideration of an Application, on such terms as it may determine, on its own initiative, at the request of an Applicant under Rule 7, or on the request of any party, brought under Rule 20.

The Tribunal’s plain language summary of its proposed procedures, found on the Tribunal’s website, gives examples of when this power might be used. It states: 
“The Tribunal has the option of deferring an application. This could happen because the same issues are being considered by another board or tribunal and the results would also apply to the parties.” 
However, the rules don’t limit the Tribunal’s power to defer a human rights case to such situations.
Fourth, the rules give the Tribunal virtually unlimited discretion to decide that a case should be dealt with by way of what the rules call (without definition or clarification) a summary hearing. Rule 15.1 states:

15.1
 Notwithstanding anything else in these Rules, where, in the opinion of the Tribunal, it is appropriate to facilitate a fair, just and expeditious resolution of the merits of an Application, the Tribunal may schedule an Application for a summary hearing.

In addition, the rules give the Tribunal sweeping, unconstrained discretion to decide that a “hearing” on the merits of a human rights case can be in person, in writing, or electronic. The rules state:

3.4 The Tribunal may conduct hearings in person, in writing, by telephone, or by other electronic means, as it considers appropriate.
Taken together, these rules let a Tribunal member decide that an entire discrimination case will be decided through a “summary process” and that it will be done entirely in writing, for whatever reasons the Tribunal wishes. The discrimination victim won’t get a chance to appear in person before the Tribunal to present their case. The Tribunal needn’t give reasons for relegating a case to a summary, written hearing.
This flies in the face of the Government’s major commitment that Bill 107 will guarantee a hearing to every discrimination victim. . Bill 107’s proponents, and the McGuinty Government, argued strenuously that the old system was unfair because the Human Rights Commission could decide to throw out a case based solely on receiving written submissions, without giving the discrimination victim a chance to appear in person before the decision-maker and present their case. These rules allow the same thing to happen under the new system.
In sum, Bill 107 gives the Tribunal massive new power over the entire human rights process. These proposed rules show the Tribunal is trying to give itself the widest sweep of that power. Neither the Government nor the Tribunal has offered any explanation or justification for this. There is a big difference between giving the Tribunal some flexibility on the one hand, and giving it bottomless arbitrary power, as here, on the other. This is especially so since as noted above, Bill 107 has taken away from parties to a human rights case the right to appeal outcomes to court. It only allows for much narrower judicial supervision of the Tribunal, by way of an application to the Superior Court for judicial review.

Critics of the old system objected to the sweeping arbitrary discretion that the Human Rights Commission was previously given. These rules transfer even more sweeping discretion to the Human Rights Tribunal. There is no reason to believe that the Tribunal will handle even more sweeping power any better than had the Human Rights Commission.

The human rights system needs to win the public’s confidence. There has been public criticism, much of it palpably unfair, about the scope of the powers of human rights commissions and tribunals. For the Tribunal to give itself all this new sweeping, unrestrained and potentially arbitrary power only serves to further undermine public confidence in this system.

It is therefore recommended that:

11. The rules should be amended to clearly limit and substantially narrow the sweeping discretion given to the Tribunal over such things as deferring hearings, scheduling dates, or exempting a party from the rules. The rules should specify clear, narrow criteria by which that discretion may be exercised.

12. Rule 3.3 should be amended to remove from the Tribunal the power to set any dates in a proceeding without first consulting the parties.

13. Rule 15.1 should be amended to define what is meant by a summary hearing, what procedural protections will apply in a summary hearing, and what clear criteria must be met before a summary hearing can be ordered. A process should also be created for a party to show cause why a summary hearing would be inappropriate.

14. The rules should be amended to eliminate the Tribunal’s power to finally hear the merits of a case via a written or electronic hearing instead of at an in-person hearing, except with the consent of the parties.

7.
NEED TO MAKE COMPLIANCE WITH THE RULES EFFECTIVELY ENFORCEABLE
The proposed amendments place a series of new demands on parties to a Human Rights Tribunal hearing. Some can be helpful. However, it would be unrealistic to expect that all parties will voluntarily comply with all of them. This is a concern especially in the case of some respondents who aren’t eager to help facilitate the process, and who are eager for delay.
Under these rules, if a complainant complies with the rules and a respondent does not, there may be little or no practical consequence. An effective and timely means for enforcing these rules is needed. This includes real and substantial consequences for non-compliance. In contrast, as noted above, the rules make it very clear that the Tribunal can relieve a party from the duty to comply with the rules’ requirements. The rules say, for example:

5.6
A technical defect or irregularity is not a breach of these Rules.

5.7
The Tribunal may dispense with compliance with any Rule at any time, with or without terms, as the Tribunal considers appropriate.

5.8
Where a party or other person fails to comply with these Rules, the Tribunal may relieve against the failure to comply, with or without terms, as the Tribunal considers appropriate.

As for negative consequences for non-compliance with important disclosure obligations, the rules merely state:

5.4.
Where a party fails to deliver material to another party or person as required by these Rules, the Tribunal may refuse to consider the material, or may take any other action it considers appropriate.

And

17.4.
No party may rely on or present any document not included on a document list and provided to other parties in accordance with Rule 17.1 and 17.2, and filed with the Tribunal under Rule 17.3, except with the permission of the Tribunal.

This provides completely inadequate protection. What is the greatest cause for concern is where a party irresponsibly or deliberately fails to disclose a document that hurts their case. This causes the most damage to the opposing party. To tell a party that they cannot rely on a document that would hurt their case is no incentive to make that party fulfill their disclosure obligation.

Bill 107 itself provides for a discretionary, limited enforcement incentive. It only applies to a party who contravenes an order of the Tribunal pursuant to the Tribunal rules. This only is available if the aggrieved party first gets a Tribunal order under the rules, and then proves that the opposing party contravened that order. It states:

39.(9) The Tribunal may draw an adverse inference from the failure of a party to comply, in whole or in part, with an order of the Tribunal for the party to do anything under a rule made under clause (3) (f).
It is critical that the proposed rules be amended to impose prompt and serious consequences for contravention of key rules, such as disclosure obligations. It is therefore recommended that:

15. The rules should be amended to make compliance with the rules more effectively enforceable.
8.
HUMAN RIGHTS COMMISSION NEEDS CLEAR RIGHT TO INTERVENE IN ANY TRIBUNAL CASE
The rules don’t give the Human Rights Commission the clear right to intervene in any application. Instead, they give the Tribunal a sweeping discretion over when or whether to let the Commission intervene in a case before the Tribunal. These rules don’t set out the criteria by which the Tribunal must exercise any discretion in this area.
The rules state:

Intervention by Commission Without Consent of Applicant

11.6
The Commission may apply to intervene in any Application. Where the Applicant has not consented to the Commission’s intervention, the Commission Request to Intervene must be made in Form 6. The Commission must deliver a copy of the Form 6 to the other parties and any affected persons named in the Application or Response before filing it with the Tribunal.

11.7
A Commission Request to Intervene filed under Rule 11.6 must:

a)
include a statement of the issues that the Commission wants to address;

b)
explain how the issues relate to the Commission’s role, mandate and the public interest;

c)
set out the Commission’s position, if any, on each of the issues raised in the Application and the Response;

d)
set out all of the material facts upon which the Commission will rely; and

e)
set out the remedies that the Commission is seeking.

11.8
A response to a Commission Request to Intervene must be in Form 11, Response to Request, and must be filed with the Tribunal no later than (twenty-one) 21 days after the Request to Intervene was delivered.

11.9
A copy of the Response to Request under Rule 11.8, if any, must be delivered to the Commission and to all the other parties and named affected persons before it is filed with the Tribunal.

Intervention by Commission with Consent of Applicant

11.10
The Commission may intervene in any Application with the consent of the Applicant by filing a Commission Request to Intervene in Form 6, including a consent signed by the Applicant. The Commission must deliver copies of the Form 6 with the consent to the other parties, and to the affected persons named in the Application or Response, before filing with the Tribunal.

11.11
A Commission Request to Intervene under Rule 11.10 must:

a)
include a statement of the issues that the Commission wants to address;

b)
set out the Commission’s position, if any, on each of the issues raised in the Application and the Response;

c)
set out all of the material facts upon which the Commission will rely; and

d)
set out the remedies that the Commission is seeking.

During 2006 public debates over Bill 107, the McGuinty Government made commitments suggesting the Commission would have a wide right to intervene in Tribunal cases when it wished. A number of community groups supported the need for the Commission to have the right to intervene in Tribunal proceedings. That public input was cut off when the McGuinty Government cancelled promised public hearings on Bill 107, through its closure motion. It is important that the rules fulfill the McGuinty Government’s commitment in this area.
It is very important that the Commission has liberal access to intervene in the Tribunal’s proceedings whenever it wishes. No applicant should have a veto over whether the Commission can voice the public interest at a Tribunal case. The Commission is Ontario’s 45-year-old public law enforcement agency whose previous mandate covered virtually all enforcement of the Ontario Human Rights Code. Under Bill 107 the McGuinty Government told the public that the Commission’s interventions in Tribunal cases brought by individuals would be a major way to advocate for the public interest in these cases.

It is therefore recommended that:

16. Rule 11 should be amended to make it clear that the Human Rights Commission has the clear right to intervene in any case and at any stage, to make submissions and adduce evidence on all issues in the case, and to raise additional issues if relevant.

17. If the previous recommendation is not accepted, then Rule 11 should be amended to provide that the Human Rights Commission has the right to intervene in any case where the discrimination victim agrees. Where the discrimination victim does not support the Commission’s intervention, the Commission will be presumed to have the right to intervene and the discrimination victim will have a very heavy burden to show why its request to intervene should be refused or the scope of its intervention should be limited. Rule 11 should also be amended to set out the criteria that the Tribunal must follow in deciding whether to refuse the Commission’s request to intervene, or to limit the scope of its intervention, to ensure that tribunal decisions in this area are principled and not arbitrary.

9.
INTERVENTIONS BY EQUALITY-SEEKERS INTO HUMAN RIGHTS COMMISSION APPLICATIONS BEFORE THE TRIBUNAL
Under Bill 107, the Human Rights Commission can bring its own applications to the Tribunal to seek public interest remedies, without an individual discrimination victim filing their own application. Where the Human Rights Commission brings its own application, the rules should impose a requirement that there be some publicity of this application, as well as public posting of the application on the Tribunal’s and Commission’s websites. This is so that interested equality-seeking individuals and community groups can get timely notice that the Commission has launched an application, and can consider applying to intervene. Where the Commission brings its own application pertaining to a particular equality-seeking group, there should be a strong presumption in favour of interventions by members of that equality-seeking group. For example, if the Commission brings an application to challenge a barrier affecting persons with a particular disability, the rules should facilitate interventions from that disability community, to ensure that their perspectives are considered.

It is therefore recommended that:

18. The rules should be amended to require that when the Human Rights Commission brings an application, this will be posted on the Commission’s and Tribunal’s websites and the Commission shall take reasonable steps to publicize it, including publicity aimed at the equality-seeking group that is the subject of the application.

19. The rules should be amended to require that when the Human Rights Commission brings an application, and when an individual or group representing concerns of the equality-seeking group that is the subject of the application applies to intervene, there be a presumption in favour of their being permitted to intervene in the proceedings.
10.
ONE TRIBUNAL MEMBER TO BE ASSIGNED THROUGHOUT A CASE WHERE POSSIBLE
The proposed rules let one Tribunal member make rulings on a case’s preliminary issues in a case assessment or at a case conference, and then let another Tribunal member preside at the hearing itself. It is far better, and more efficient, if the same Tribunal member carries through with all rulings on a case, wherever possible.
This helps maximize predictability and consistency throughout a proceeding. Despite the best efforts of Tribunal members to be consistent with the earlier rulings of other Tribunal members, there is no substitute for having the same Tribunal member deal with a case from beginning to end.
It would also reduce expenses for the parties to a case. Where more than one Tribunal member can rule on different parts of the case, the parties have to incur added expenses to acquaint each successive Tribunal member with that case’s facts, issues, and history.
Of course an exception to this must be made where a Tribunal member serves as a mediator. The mediator cannot take part in any other aspect of the case, without the parties’ consent.

It is therefore recommended that:

20. The rules should be amended to require the same Tribunal member to have carriage of a case from beginning to end wherever possible, except for mediation, unless the parties consent to a departure from this requirement.
11.
TRIBUNAL’S FLAWED CONSULTATION
We express our serious concern that the Tribunal hasn’t held a public consultation on these rules. While the Tribunal held a consultation on its proposed rules, it is not a public consultation. It hasn’t given fair, effective notice to the public about this important consultation. It appears in practice to largely be a private, “invitation-only” consultation.
The Tribunal has apparently not issued any press release, held any news conference, or published any advertisements in the mass media, to announce that it is holding a consultation on its proposed rules. All it apparently has done to let anyone know about the launch of this consultation, is to post a notification of it on the Tribunal’s website, and to send an email to a limited list of people and organizations (that the Tribunal says it uses and numbers in the hundreds).

Section 39(7) of Bill 107 requires the Tribunal to hold a public consultation before it makes a rule of procedure. It states:

(7) The Tribunal shall hold public consultations before making a rule under this section.
If the Tribunal doesn’t hold the required public consultation on the proposed rules, those rules will be legally invalid. For Bill 107 to start in full operation on June 30, 2008, there should not be a cloud over the very legality of its proposed rules of procedure.
We raised our serious concerns about this with the Tribunal. See: http://www.aodaalliance.org/ strong-effective-aoda/03022008.asp
We urged the Tribunal to properly publicize this consultation, to extend the deadline for giving input, and to provide barrier-free ways for input to be given on the Tribunal’s important new rules of procedure. The Tribunal has refused to do any of this for the 11 million Ontarians who may have an interest in this area. It has provided no reasons for this refusal.

The Tribunal has granted the AODA Alliance a special extension of its March 14, 2008 deadline for its submission. This is because the Tribunal had emailed us at the wrong email address to notify us about its consultation. The AODA Alliance only heard about this consultation through the grapevine. The Tribunal hasn’t offered the same extension to the general public.

The need for the Tribunal to hold a real, open, accessible public consultation is amplified by the fact that so many, including many discrimination victims, were denied meaningful input into Bill 107 when it was debated in the Legislature in 2006. The McGuinty government was widely criticized for not holding a proper public consultation before announcing its plans in February 2006 to reform human rights enforcement. Despite that, the Government thereafter refused to hold a public consultation before introducing Bill 107 into the Legislature in April 2006. It promised that all would get a chance to present their concerns to a committee of the Legislature.

Community opposition to Bill 107 grew. In the face of this, on November 21, 2006 the McGuinty Government used its majority in the Legislature to pass a “closure motion.” That shut down the continued public hearings on Bill 107. It cancelled numerous upcoming hearings before the Legislature’s Standing Committee that the Government had promised, advertised and scheduled. Many community groups had been working for months to prepare their presentations. The McGuinty Government’s closure motion was widely condemned by community and media voices, including some of Bill 107’s proponents.

One of the many groups muzzled by that closure motion was the AODA Alliance. For more background on those events in 2006, visit: http://www.aodaalliance.org/reform/default.asp
The Government, including the Tribunal, should now go out of their way to ensure meaningful, open and accessible opportunities for public input on Bill 107’s implementation. The Tribunal’s conduct here falls far short on that score.

This consultation has another very serious flaw that undermines it as a meaningful way for the public to have input. Central to the operation of these proposed rules are the numerous new forms that it prescribes. The Tribunal hasn’t made public the proposed forms it proposes to use. To fully comment on these rules, it is essential to see what those forms include, and what they will require. Especially important is the form that the discrimination victim will have to fill out to launch a discrimination case. The rules make repeated reference to the forms. Because the Tribunal hasn’t made these forms public, this further shows that the Tribunal is not holding the public consultation on its proposed rules that Bill 107 requires.

12.
QUICK BACKGROUND TO THESE PROPOSED RULES OF PROCEDURE

The Ontario Human Rights Code makes it illegal for anyone in the public or private sectors to discriminate against a person because of his or her disability, sex, religion, race, sexual orientation or certain other grounds. It bans discrimination in access to things like employment and the enjoyment of goods, services and facilities. It requires employers, stores and others offering goods, services and facilities to accommodate the needs of disadvantaged groups protected by the Human Rights Code like persons with disabilities, up to the point of undue hardship. It requires organizations in the public and private sectors to remove existing barriers to Code-protected groups, such as persons with disabilities, and to prevent the creation of new ones. The Human Rights Code is the bedrock underpinning the Accessibility for Ontarians with Disabilities Act, a new law that aims at achieving a barrier free Ontario for persons with disabilities within twenty years.
The Human Rights Code didn't originally cover disability discrimination. People with disabilities fought long and hard to win these rights, back in the late 1970s and early 80s.

Under the old Code, the Human Rights Commission's job has been to enforce the Code. One of its most important duties has been to investigate human rights complaints, and to try to negotiate a settlement. Human Rights Commission investigating officers have had powers to publicly investigate discrimination complaints.

Under the old system, if the Human Rights Commission investigated a human rights complaint, if it decided that the complaint had merit under the Code, and if it couldn’t work out a voluntary settlement between the complainant and the respondent, its job has been to take the case to a separate, independent Tribunal, the Ontario Human Rights Tribunal. At the Tribunal, the Human Rights Commission has served as the public prosecutor that prosecutes the case. It would send a publicly paid Human Rights Commission lawyer to present the complaint. Discrimination victims could also bring their own lawyer. Importantly, they don't have to.

As of June 30, 2008, when Bill 107 goes into full operation, there will be an enormous change in how discrimination victims try to enforce their human rights in Ontario. The proposed new rules of procedure are where the tire meets the road in connection with these changes.

In 2006, the McGuinty Government passed Bill 107. It privatizes the enforcement of human rights in Ontario.

Under Bill 107, if a person has been discriminated against, they will have to file a human rights application with the Human Rights Tribunal, not the Human Rights Commission. The discrimination victim must investigate and prosecute their own case. The Human Rights Commission loses its investigation duties. Discrimination victims can ask for legal help from a new Human Rights Legal Support Centre. That Centre will have sweeping discretion to turn a case away or to give as much or as little legal advice and representation to a discrimination victim as it wishes.
APPENDIX - SUMMARY OF RECOMMENDATIONS
1. The rules should be amended to delete all the proposed requirements for the contents of an application to the Tribunal. Instead a simple, short application form should be prescribed. It shouldn’t require the discrimination victim to list all key documents and witnesses and shouldn’t limit the facts or issues that the discrimination victim can raise later in the process (subject to ensuring fair notice to the respondent). A discrimination victim should be required to comprehensively disclose more extensive information only later in the process when it is clear that the case won’t settle via mediation or negotiation.

2. The rules should be amended to provide that where an application form is not complete, the Tribunal will not refuse to deal with it. Instead the rules should require the Tribunal to advise the discrimination victim why it is incomplete, and to the extent practicable, what needs to be done to make it complete. At the very least, a discrimination victim should be entitled to a hearing at the tribunal before an application is tossed out for incompleteness.

3. The rules should be amended to give the Tribunal power to order that the Human Rights Legal Support Centre represent an unrepresented discrimination victim at any stage in the process, or that in lieu thereof, the Ontario Government be required to fund legal counsel for an unrepresented discrimination victim at reasonable rates.

4. The rules be amended to enable parties to seek Tribunal mediation based on a far less burdensome and formal initial application form, as is recommended above.

5. Rule 2.1 should be amended to require the Tribunal to inform all parties, representatives and witnesses to a human rights case of the availability of Code-related accommodations, and about how to request these from the Tribunal.

6. The rules and Tribunal practice directions should be amended to implement pro-active steps to address the disability accessibility barriers identified in the Weiler Committee Report entitled “Making Ontario’s Courts fully Accessible to Ontarians With Disabilities.”

7. Rule 3 and the Tribunal’s Practice directions should be amended to ensure that interpreter services will be available in any language needed by a party or witness, as is required by section 14 of the Canadian Charter of rights and Freedoms.

8. The rules should be amended to ensure that parties, representatives and witnesses are all given prompt early notice in an accessible form of their right to receive print information and notification from the Tribunal in accordance with the rules in an accessible format.

9. The rules should be amended to remove from the Tribunal the power to prevent a party from presenting relevant evidence that it genuinely believes it needs to present its case, so long as that evidence isn’t unduly repetitious.

10. If the previous recommendation is not followed, then the rules should be amended to provide clear, narrow criteria specifying and sharply limiting when the Tribunal can prevent a party from presenting relevant non-repetitious evidence.

11. The rules should be amended to clearly limit and substantially narrow the sweeping discretion given to the Tribunal over such things as deferring hearings, scheduling dates, or exempting a party from the rules. The rules should specify clear, narrow criteria by which that discretion may be exercised.

12. Rule 3.3 should be amended to remove from the Tribunal the power to set any dates in a proceeding without first consulting the parties.

13. Rule 15.1 should be amended to define what is meant by a summary hearing, what procedural protections will apply in a summary hearing, and what clear criteria must be met before a summary hearing can be ordered. A process should also be created for a party to show cause why a summary hearing would be inappropriate.

14. The rules should be amended to eliminate the Tribunal’s power to finally hear the merits of a case via a written or electronic hearing instead of at an in-person hearing, except with the consent of the parties.

15. The rules should be amended to make compliance with the rules more effectively enforceable.

16. Rule 11 should be amended to make it clear that the Human Rights Commission has the clear right to intervene in any case and at any stage, to make submissions and adduce evidence on all issues in the case, and to raise additional issues if relevant.

17. If the previous recommendation is not accepted, then Rule 11 should be amended to provide that the Human Rights Commission has the right to intervene in any case where the discrimination victim agrees. Where the discrimination victim does not support the Commission’s intervention, the Commission will be presumed to have the right to intervene and the discrimination victim will have a very heavy burden to show why its request to intervene should be refused or the scope of its intervention should be limited. Rule 11 should also be amended to set out the criteria that the Tribunal must follow in deciding whether to refuse the Commission’s request to intervene, or to limit the scope of its intervention, to ensure that tribunal decisions in this area are principled and not arbitrary.

18. The rules should be amended to require that when the Human Rights Commission brings an application, this will be posted on the Commission’s and Tribunal’s websites and the Commission shall take reasonable steps to publicize it, including publicity aimed at the equality-seeking group that is the subject of the application.

19. The rules should be amended to require that when the Human Rights Commission brings an application, and when an individual or group representing concerns of the equality-seeking group that is the subject of the application applies to intervene, there be a presumption in favour of their being permitted to intervene in the proceedings.

20. The rules should be amended to require the same Tribunal member to have carriage of a case from beginning to end wherever possible, except for mediation, unless the parties consent to a departure from this requirement.
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