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PART I - OVERVIEW OF THE AODA ALLIANCE’S RESPONSE TO BILL 107

1. 
INTRODUCTION

(a) General

This is the submission of the Accessibility for Ontarians with Disabilities Act Alliance to the Ontario Legislature's Standing Committee on Justice Policy concerning Bill 107, the proposed Ontario Human Rights Code Amendment Act.

The AODA Alliance is a voluntary non-partisan coalition of individuals and organizations. Our mission is:


"To contribute to the achievement of a barrier-free Ontario for all persons with disabilities, by promoting and supporting the timely, effective, and comprehensive implementation of the Accessibility for Ontarians with Disabilities Act."

To learn more about us, visit:

www.aodaalliance.org
Our coalition is the successor to the Ontarians with Disabilities Act Committee. The ODA Committee advocated for over ten years for the enactment of strong, effective disability accessibility legislation. Our new coalition exists to build on the work of the ODA Committee and to step into its shoes. We draw our membership from the ODA Committee's broad grassroots base. To learn about the ODA Committee's history, visit:

www.odacommittee.net

(b) Our Position on Bill 107

The AODA Alliance commends the Government for its desire to fix a seriously backlogged and slow human rights enforcement system. However, Bill 107 is itself seriously flawed. It will likely make things worse, not better. It needs to be substantially amended. This brief explains why and offers practical ways to improve the bill.


(c) Overview of this Brief’s Contents
This brief is divided into two parts. In Part I (the shorter part), we summarize our position on Bill 107 and how it should be amended. For those interested in our position, but not wanting to get into all the background and detail, Part I provides all the information needed. It:

* summarizes what Bill 107 does.

* summarizes the key problems with Bill 107.

* explains the problems with the Government's process for developing Bill 107.

* summarizes how to improve Bill 107, and
for those interested in far more detailed information, Part II, the longer part, gives an extensive explanation of each of the 49 amendments we propose. Accompanying this brief are appendices with important background materials to support our proposals. These include:

1. A list of the AODA Alliance’s 49 recommendations for amending Bill 107

2. The AODA Alliance's "Fact Check" on Official Statements about Bill 107
3. The AODA Alliances April 3, 2006 Discussion Paper on Options for Reforming the Ontario Human Rights Code.

4. The AODA Alliance's November 19, 2006 analysis of Attorney General Michael Bryant's November 15, 2006 statement to the Standing Committee on Justice Policy regarding his amendments he would be tabling before the Standing Committee. As of the time of the filing of this brief, the text of those amendments has still not been made public. The rest of this brief, apart from Appendix 4, was written before the Attorney General's amendments announcement, and does not take into account the content of that announcement.

5. Premier McGuinty's April 7, 2003 election promise regarding a new Disability Act.
2.
WHAT BILL 107 DOES
The Ontario Human Rights Code makes it illegal for anyone in the public or private sectors to discriminate against a person because of his or her disability, sex, religion, race, sexual orientation or certain other grounds. It bans discrimination in access to things like employment and the enjoyment of goods, services and facilities. It requires employers, stores and others offering goods, services and facilities to accommodate the needs of disadvantaged groups protected by the Human Rights Code like persons with disabilities, up to the point of undue hardship. It requires organizations in the public and private sectors to remove existing barriers to persons with disabilities, and to prevent the creation of new ones.

The Human Rights Code is the bedrock underpinning the Accessibility for Ontarians with Disabilities Act, which is a new law that aims at achieving a barrier free Ontario for persons with disabilities within twenty years. The Human Rights Code didn't originally cover disability discrimination. People with disabilities fought long and hard to win these rights back in the late 1970s and early 80s.

How does one enforce these rights now? If a person believes an organization or individual (the respondent) has discriminated against him or her because of disability, race, religion, sex, age, or other protected ground, he or she (the complainant) can file a formal document called a "human rights complaint" with the Ontario Human Rights Commission. In that document the complainant explains the events they say amounted to unlawful discrimination.

Now the Human Rights Commission's job is to enforce the Code. One of its most important duties is to investigate human rights complaints, and to try to negotiate a settlement. Human Rights Commission investigating officers have powers to publicly investigate discrimination complaints.

If the Human Rights Commission investigates a human rights complaint, if it decides that the complaint has merit under the Code, and if it can't work out a voluntary settlement between the complainant and the respondent, its job is to take the case to a separate, independent Tribunal, the Ontario Human Rights Tribunal. At the Tribunal, the Human Rights Commission is the public prosecutor that prosecutes the case. It sends a publicly paid Human Rights Commission lawyer to present the complaint. Discrimination victims can also bring their own lawyer. Importantly, they don't have to.

Under Bill 107, if a person has been discriminated against, they will have to file a human rights complaint with the Human Rights Tribunal. They must investigate their own case. The Human Rights Commission loses its investigation powers.

To read Bill 107 visit:

http://www.aodaalliance.org/bill107.asp
To read the current Human Rights Code, visit:

http://www.aodaalliance.org/ohrc.asp
3.
SUMMARY OF WHAT'S WRONG WITH BILL 107
The AODA Alliance strongly believes that Ontario's human rights enforcement system needs to be significantly improved. It is too slow and backlogged. This is because it has been seriously under-funded for years, and needs administrative reforms. The Commission’s gatekeeping function can benefit from procedural reforms to ensure that meritorious cases are taken forward to the Human Rights Tribunal. The Human Rights Tribunal also needs significant reforms.
However, Bill 107 doesn't provide an effective solution to these problems. It will make things worse, not better, for these reasons:

1. It abolishes discrimination victims' decades-old legal right to have the Human Rights Commission publicly investigate all non-frivolous human rights complaints, armed with legal investigation powers. It abolishes discrimination victims' right to have the Human Rights Commission publicly prosecute a human rights complaint if the evidence warrants it, and if the parties don't settle the case. In this way, Bill 107 takes away important rights that Ontario’s disability community fought for and won in 1982.
2. It lets the Human Rights Tribunal adopt rules that could deny the time-honoured right of all parties at a hearing to be represented by a lawyer, to call relevant evidence, and to cross-examine opposing witnesses.

3. For the first time, it lets the Human Rights Tribunal charge user fees for going to the Tribunal. It could expose human rights complainants for the first time to have to pay their opponent's legal costs at Human Rights Tribunal hearings if they lose. Now the Tribunal can only order the Human Rights Commission, not the discrimination victim, to pay the legal costs of the party accused of discrimination.

4. It dramatically reduces the right to appeal from the Tribunal to court. Now, anyone who loses their case at the Tribunal has the broadest right to appeal to court. Bill 107 lets the loser go to court only if the Tribunal ruling is proven to be patently unreasonable, a far tougher test.

5. It unfairly forces thousands of discrimination cases now in the human rights system, to start all over again in the new system, but without the benefit of the Human Rights Commission's help. Many spent years trusting that they could continue in the current system.

6. Contrary to major Government commitments, it doesn't ensure that every human rights complainant will have free publicly-funded legal advice and representation. It merely lets the Government fund legal assistance if it wishes. It doesn't require the Government to fund any, nor that Government funding be adequate. Cuts to funding can be as close as a provincial election or cabinet shuffle away. It doesn't entrench the Government's promised Human Rights Legal Support Centre. It doesn't require legal services to be delivered by lawyers.

7. It doesn't keep the Government's commitment that all discrimination victims will be given a hearing before the Human Rights Tribunal. It lets the Human Rights Tribunal throw out a discrimination complaint without a hearing, or defer a hearing.

8. It doesn't eliminate or reduce the chronic backlog of human rights cases. It shuffles the line-up from the Human Rights Commission to the Human Rights Tribunal. It doesn't set enforceable deadlines to ensure that cases are heard and decided within a reasonable time.

9. Contrary to Government commitments, Bill 107 significantly weakens, and doesn't strengthen the Human Rights Commission's ability to bring its own cases to challenge systemic discrimination. Now the Commission can launch its own complaints in any case (not just systemic cases). It has investigation powers to get evidence to support its case. It can seek sweeping remedies to compensate discrimination victims for past wrongs and to prevent future discrimination.
Seriously weakening the Commission, Bill 107 only lets the Commission launch its own case in systemic cases. It doesn't define "systemic." It abolishes the Commission's investigation powers. It stops the Commission from seeking remedies to compensate victims for past wrongs, even in systemic cases.

10. It largely privatises human rights enforcement. It removes the Human Rights Commission from most discrimination cases. This makes the Commission less effective and relevant when it does public policy, advocacy and public education.

11. It dramatically shrinks the human rights system's capacity to advocate for and protect the public interest. Now the Human Rights Commission can seek remedies both for individual discrimination victims, and to address the broader public interest. It can do so when settlements of cases are negotiated, and at Human Rights Tribunal hearings. In contrast, under Bill 107, the Commission won't be involved in negotiating most case settlements. It won't have carriage of or even be present at many if not most Human Rights Tribunal hearings.

12. By Bill 107, the McGuinty Government seriously breaks faith with 1.5 million Ontarians with disabilities. In the 2003 election, Premier McGuinty promised a new disability act with effective enforcement. After winning the election, the McGuinty Government rejected disability community requests to create a new independent agency to enforce the new disability act. The Government said it isn't needed since persons with disabilities can use the Human Rights Commission's complaints process to enforce their rights. The disability community applauded the new 2005 disability act, even though it created no new independent enforcement agency. Now Bill 107 removes most of the Human Rights Commission's public enforcement teeth.
This breach of faith isn't corrected by Bill 107's proposal to create in the Human Rights Commission a weak Disability Rights Secretariat. That Secretariat has no public investigation and prosecution powers. The Commission previously had a stronger version of that Secretariat.

4.
THE GOVERNMENT'S FLAWED PROCESS FOR DEVELOPING BILL 107
The Ontario Government’s process for developing and enacting its legislation to reform the human rights system have been seriously flawed. The Government announced its plans for reforming the Human Rights Code at a February 20, 2006 news conference. It didn't first circulate any discussion paper or options paper to enable the broad range of stakeholders to give meaningful input before it decided on its reforms. It primarily consulted in advance with some lawyers interested in human rights issues.

After the Government's February 20, 2006 announcement, the AODA alliance and many other organizations called on the Government to hold an open, accessible public consultation before introducing a bill into the Legislature. Many community organizations complained about the lack of prior Government consultation, and noted that they had not been consulted. The Government didn't accept suggestions that it hold open public consultations before introducing a bill into the Legislature. In public statements it took the position that it had already sufficiently consulted.

To help the Government, the AODA Alliance developed and circulated its April 3, 2006 Discussion Paper on options for reforming the human rights process. (See Appendix 3.) It was hoped that this would enable the Government to consider a wider range of reform options, beyond its controversial proposals announced on February 20, 2006. Unfortunately, the Government never engaged in a substantive dialogue with the AODA alliance, or to our knowledge, with the broader public, on the options presented in this discussion Paper.

Despite many concerns being addressed to the Government about its plans after February 20, 2006, the Government introduced Bill 107 into the Legislature on April 26, 2006. The bill reflected the Government's February 20, 2006 announcement. It didn't remedy any of the many concerns that the AODA Alliance and many other community organizations raised with the Government about the Government's plans.

On June 8, 2006 the Attorney General said in the Legislature that he would be presenting amendments to the Standing Committee. In effect, he accepted that Bill 107 requires amendments.

In response, on June 28, 2006, AODA alliance Chair Catherine Dunphy wrote the Attorney General, asking the Government to make public its planned amendments. Among other things, she wrote:


"Second, we ask your Government to now make public the specific changes it contemplates proposing for Bill 107. On June 8, 2006, you stated in the Legislature that you intend to table amendments to the bill, to address such topics as the provision of legal services for discrimination victims. Your Government has now had more than four months to develop its plans for such important issues as legal representation for discrimination victims, since you first announced your plans for the Human rights Code last February.


The public needs this information now in detail, so that it can develop and give effective input and feedback on your plans at the Standing Committee hearings. If the Government withholds this information from the public until after the Standing Committee's public hearings are completed, this would deny the public a fair chance to be properly consulted on your current plans. We commend to you the Toronto Star's June 12, 2006 editorial, which called on your government to make your plans, including your budget plans, public as soon as possible."

The Government's process for dealing with this bill has not been barrier-free. At the Attorney General's April 10, 2006 meeting with an AODA Alliance delegation, the Attorney General committed to give the disability community at least two days' notice of his plan to introduce his bill. People with mobility disabilities need this notice to be able to arrange accessible public transit. Despite this, the Government gave only one day's notice. This created a serious barrier to persons with mobility disabilities getting to the Legislature for Bill 107's First Reading proceeding.

5.
SUMMARY OF HOW TO IMPROVE BILL 107
It would be better if the Government started from scratch, held a proper time-limited public consultation, and then introduced an appropriate human rights reform bill. The AODA Alliance's April 3, 2006 Discussion Paper on Options for Human Rights Reform set out in Appendix 3 would form a good basis for consultations.

However, if the Government presses Bill 107 forward, changes should be made to the bill to address these themes:

(a)
Amend it to ensure that it doesn't take away any rights the Human Rights Code now gives.
(b)
Amend it to ensure it does what the Government says it does, and
(c)
Ensure that Bill 107 doesn’t breach the Ontario Government’s understanding with Ontario’s disability community over enforcement of the Accessibility for Ontarians with Disabilities Act, regarding the continued availability of the Human rights Commission’s investigation’s enforcement powers.

To achieve this, the AODA Alliance proposes amendments to:

1. let complainants choose to take their case right to the Human Rights Tribunal, or to opt for the Human Rights Commission to investigate their case, and to prosecute if evidence warrants.

2. guarantee all complainants a publicly-funded lawyer at all Tribunal proceedings.

3. ensure that all complainants opting for direct access to a hearing get a hearing within 90 days of filing their claim, that the Tribunal can’t dismiss or defer a case without a hearing, and impose enforceable deadlines for major steps in the proceeding.

4. Ensure hearings are fair, e.g. stop the Tribunal, the judge, from also being the investigator.

5. strengthen, not weaken, Commission enforcement powers, including expanding its role to monitor and enforce Tribunal orders, and to plan for removal and prevention of barriers in the human rights process.

6. Involved the Commission in all cases, at settlement discussions and at Tribunal hearings, to advocate, e.g. for the public interest and for public interest remedies.

7. give the Disability rights and Anti-Racism Secretariats meaningful enforcement powers. expand the remedies the Tribunal can order.
8. make the Commission meaningfully independent of Government.

9. let complainants retain their right to appeal to court if they lose at the Tribunal.

10. ensure the public has input into any Tribunal rules.
11. make mediation available, without forcing it on those not wanting it.
12. protect discrimination victims from financial barriers like user fees.

13. ensure that cases now in the human rights system are completed under the current Code, and needn’t start all over under Bill 107.

14. If the Commission’s mandate over disability rights isn’t preserved, establish a strong, effective independent enforcement agency under the Accessibility for Ontarians with Disabilities Act, including power to receive, investigate and prosecute disability discrimination cases.
15. ensure periodic public reviews of the Code’s effectiveness.
(Note a full list of the 49 recommendations without analysis is in Appendix 1)

PART II - DETAILED EXPLANATION OF PROPOSED AMENDMENTS

In this part of this brief, a detailed explanation is provided for each amendment to Bill 107 that is being proposed.
I.
VICTIMS SHOULD RETAIN THEIR RIGHT TO A PUBLIC INVESTIGATION
The Human Rights Code now gives every discrimination victim who files a timely and non-frivolous complaint the right to have the Human Rights Commission publicly investigate his or her human rights complaint. If a complaint cannot be resolved between the parties through mediation, the Commission must investigate the case.

Section 33 of the Code now gives the Commission extensive investigatory powers, including the ability to enter businesses, to interview witnesses, to request documents, and to seek a search warrant to compel access to relevant documents and other physical evidence.

Under the current Code, based on its investigation, the Commission is required to decide whether a Human Rights Tribunal hearing is warranted in a case that isn't voluntarily settled by negotiation. The Commission can refer the case to the Tribunal for a full hearing on the complaint.

At the Human Rights Tribunal hearing, the Commission is the public prosecutor. The Commission has carriage of the case to prove that the complainant was the victim of discrimination. The Commission interviews and calls the witnesses. The Commission is supposed to argue that the discrimination took place. The prosecutor therefore effectively represents the complainant's interest as well as that of the public.

If expert witnesses are needed, (which is increasingly the case in human rights cases), the Commission is responsible to find appropriate experts, to hire and pay them, and to present their evidence. Expert witnesses can be very expensive.

Under the current Code, the complainant has the right also to have a lawyer present at the hearing, to call witnesses to testify, and to cross-examine witnesses who testify against the complainant. However, the complainant doesn't have to do any of this if she or he doesn't want.

In contrast, Bill 107 would totally abolish the complainant's right to have his or her case investigated by the Human Rights Commission. Bill 107 would repeal s. 33 of the Code. That takes away from the Commission its power and duty to investigate human rights complaints. Bill 107 would force all discrimination victims to go directly to the Human Rights Tribunal, without a prior Human Rights Commission public investigation of their human rights complaint.

A few very rich complainants can afford to pay for their own lawyer, for their own investigation and for their own expert witnesses. They may prefer Bill 107 because it will let them go right to the Human Rights Tribunal. They may want to take their case directly to the tribunal, without the Human Rights Commission's help.

Far more complainants can't afford lawyers and investigators. They now rely on the Commission to investigate their complaint. Under Bill 107, discrimination victims will have to do their own investigation. They will have to gather their own evidence, identify their own witnesses, and hire their own experts. This creates a serious barrier to vulnerable discrimination victims enforcing their rights. Discrimination victims can suffer serious emotional harm due to the violation of their human rights. The government shouldn’t expect such individuals to investigate their own claims.

Bill 107 takes away a decades-old fundamental statutory entitlement to a publicly funded investigation. Victims of discrimination should not lose rights in any human rights reform. If the Government insists on amending the Code to provide so-called "direct access" to the Tribunal, it should give human rights complainants the choice between going directly to the Tribunal, and asking the Human Rights Commission to investigate and prosecute their case.

If the Government is convinced that the so-called "direct access" route is so attractive, it loses nothing by giving Ontarians the option of either direct access, or exercising their decades-old legal right to a public investigation and where warranted, public prosecution of their case by the Human Rights Commission. If discrimination victims prefer to go the Commission route, then the Government shouldn't take that right away from them.

The option of giving Ontarians their choice of route is a more reasonable middle ground than the Government's proposal of abolishing the public enforcement regime that Ontarians now enjoy, and forcing them down a different road.

It is therefore recommended that:

#1.
Bill 107 should be amended so that it does not repeal the Commission's powers under Part III of the current Code to investigate, conciliate, and where warranted, prosecute human rights complaints.

#2.
Bill 107 should be amended to give human rights complainants the option of either taking their complaint directly to the Tribunal, or lodging it with the Human Rights Commission, with access to all the public investigation, mediation, conciliation and public prosecution powers and duties that the Code now provides.

II.
ENSURE FULL LEGAL SUPPORT AT TRIBUNAL HEARINGS
The current Human Rights Code gives every victim of discrimination who proceeds to a hearing at the Human Rights Tribunal the right to assistance in the form of the Human Rights Commission, represented via the Commission's legal counsel, serving as the public prosecutor. At Tribunal hearings, the Commission now has carriage of the complaint. The Commission's role is to show that the complainant was the victim of discrimination.
At the Tribunal, each complainant also remains a party to the hearing. He or she can also participate actively by having their own lawyer, calling witnesses, cross-examining opposing witnesses, and presenting argument to the Tribunal.

By eliminating the Commission's role in investigating and referring complaints to the Human Rights Tribunal, Bill 107 also eliminates the role of Commission counsel as lead public prosecutor at all Tribunal hearings into human rights complaints that discrimination victims have brought. This has serious negative consequences:


A.
IT LEAVES DISCRIMINATION VICTIMS WITHOUT ASSURED, EXPERT PUBLICLY-FUNDED LEGAL SUPPORT AT TRIBUNAL PROCEEDINGS.

The Attorney General has repeatedly made the sweeping promise that under Bill 107, all those who bring complaints to the Human Rights Tribunal will receive publicly-funded full legal representation regardless of the complainant's income. On April 26, 2006, in the Ontario Legislature, during First Reading of Bill 107, Attorney General Michael Bryant said that with Bill 107 all Ontarians, regardless of income or personal circumstances will be assured full legal representation throughout the Human Rights Tribunal process. He said he's establishing a new Human Rights Support Centre to serve all Ontarians. He said:


"Today, with this bill, we would add a third pillar to the human rights system: full access to legal assistance. We would establish a new human rights legal support centre to provide information, support, advice, assistance and legal representation for those who are seeking a remedy before the tribunal."

During Question Period in the Legislature on May 8, 2006, Attorney General Michael Bryant stated: “Let me start by saying that there's no question that providing public legal support through the human rights legal support office is a critical component of the human right reforms that we have brought forward to this Legislature, the debate of which will begin today. There's no question that, as we propose movement to a direct-access system, which, in the words of the NDP task force chair, Mary Cornish, is a consumer-oriented-one might say victim-oriented-system, we need to ensure that we have the supports there for them: absolutely; no question; full stop... This is something that needs to be entrenched by way of legislation.”

During Second Reading debates on Bill 107 on May 8, 2006, Attorney General Michael Bryant stated: “The vast majority of people who bring forward a complaint get no legal representation and we are replacing it -- and this is the point -- we are seeking to replace it with a system where they do get legal representation, where you don't have a matter taken over by the commission and thereafter become a bystander, but you in fact are provided with legal representation and then you direct the complaint, as with every other complaint that comes before our justice system in the administrative law world.”

On June 8, 2006, during Question Period, Liberal MPP Deborah Matthews asked the Attorney General if he would take steps to ensure that legal supports for human rights complainants are further entrenched in Bill 107. Attorney General Michael Bryant’s response included: “We have committed to providing full legal supports to all Ontarians who turn to their human rights system, at the same time as the Human Rights Commission goes forth and, on behalf of all Ontarians, addresses systemic issues, both on behalf of the commission and before the tribunal. Section 46 of the bill does make reference and entrenches the first-ever human rights legal support centre, but the McGuinty government recognizes the need for clarity and endeavours to bring even greater clarity to this bill, long overdue, and this reform, long overdue. So to answer the question directly, we do intend proposing amendments at the appropriate time to section 46 in order to bring even greater clarity, not only to section 46 but to the entire human rights process, and we look forward to hearing from all Ontarians and all members of the committee on that front.”

Earlier, at an April 10, 2006 meeting with representatives of the Accessibility for Ontarians with Disabilities Act Alliance, the Attorney General agreed that complainants shouldn't face a Tribunal hearing without legal representation. The AODA Alliance confirmed this in the April 12, 2006 letter to the Attorney General from AODA Alliance chair Catherine Dunphy, which stated:


"For example, you said you would make sure that appropriate legal support is provided to everybody who needs it, and that the goal is to provide everyone with representation.


You also agreed a complainant mustn't face a Tribunal hearing without legal representation."

Contradicting these promises, Bill 107 gives no guarantee of any publicly-funded legal representation for human rights complainants. The bill makes only one very weak reference to legal support. Section 46.1 of the bill merely states that the Attorney General may sign agreements to pay yet-unnamed organizations to provide legal advice or representation. The Attorney General need never agree to provide any funding. He or she could refuse to renew funding, even if initial funding is agreed to. Cuts to this funding could be as near as a provincial election or a Cabinet shuffle away.

Some complainants can afford to pay for their own lawyer. The majority of discrimination victims cannot. Under Bill 107's system, with the Human Rights Commission unable to investigate cases and largely unavailable to prosecute them, it will be impractical for most to pursue a human rights claim without effective legal assistance and support. Most discrimination victims don't know how to use the human rights system. Fewer will know how to navigate Bill 107's newer system. Many will find the prospect of proceeding alone terrifying. It is unfair to expect any discrimination victims to represent themselves at a Human Rights Tribunal hearing, particularly when they must face the person or organization that discriminated against them.

Members of equality-seeking groups have the most to lose if they are denied effective state-funded legal representation by lawyers for their case. As they are among the most marginalized in our society, and are over-represented among the poor, for the most part they do not have the resources themselves to undertake or finance the legal advocacy which the Commission is now statutorily obliged to undertake at all Tribunal hearings.

It is all the more important to ensure that at all Tribunal proceedings, the complainant's perspective is addressed by a publicly-funded lawyer, considering the resources available to most respondents. Landlords, service providers, employers, or government departments and agencies usually have their own lawyer. It is not unusual at Tribunal hearings for respondents to be represented by some of Ontario's largest law firms. They vigorously defend the respondent, making every objection and argument imaginable. If the discrimination victim does not have equal lawyer support, they will be at a serious disadvantage.

The Cornish and LaForest Reports on human rights reform, which the Government says this bill implements, emphasize that it is vital for human rights complainants to have effective representation at Tribunal proceedings, if a direct access model is to succeed. The Cornish Report stated:

"The public commitment to funding representation for human rights claims is crucial and should be continued. It represents an important statement by Ontarians that discrimination is a societal problem requiring publicly funded solutions.

Second, many if not most people who make a human rights claim need assistance and support. Often they feel hurt, angry, confused and afraid. Without assistance, they cannot enforce their rights. Opening up access to a hearing may be a hollow achievement if support and advocacy are not provided.

...

A third reason why advocacy services are essential is that, without them, the hearing process for rights claims at the Equality Rights Tribunal will have difficulty functioning efficiently and fairly. While staff of the new Tribunal can and should provide information about how their system works, it would be wrong to suggest that they can fill an advocate role. In order for claims to proceed efficiently at the Tribunal, claimants must have access to trained, publicly funded advocacy services.

Properly trained advocates will not only help prepare claims to go before a hearing, but will also assist in resolving claims through various means of mediation. They will refer people to other services if the issue they raise does not come under the Code."

Similarly, the LaForest report found:

"In our view, providing assistance to claimants is key for the direct access model to be successful. As noted above, the experience in the United Kingdom and Québec have shown that unrepresented claimants are rarely successful, partially because respondents are often large well-resourced corporations or governments. This will be particularly true in the federal sector. The practical result of no assistance would be to deny access. The Human Rights Tribunal process is often complicated and requires experience in human rights in order to assemble and argue a case successfully. In the human rights context many claimants do not speak either official language or have disabilities that may make it difficult for them to access the system. Unrepresented claimants would require more time at the Tribunal hearing. Counsel can help keep the proceedings moving and reduce costs of lengthy hearings."

It is also important that at a Tribunal hearing the "legal support" that a complainant receives is provided by a lawyer. Non-lawyers, such as paralegals or community legal workers, are not able to provide the level of service needed at a hotly-contested hearing. As noted above, respondents are typically represented by a skilled, well-financed private law firm.

Bill 107 in effect takes away a fundamental entitlement to a publicly funded prosecutor. Again, victims of discrimination should not lose rights in any human rights reform process. If the Government insists on amending the Code to provide direct access to the Tribunal, it must entrench the provision of full legal support by lawyers in the bill. It is important that the bill be amended to make it do what the Government says it does. The Government’s commitments, which are very substantial in scope, have raised community expectations.
It is therefore recommended that:

#3.
Section 46.1 of the bill be amended to provide that every human rights complainant has the right to publicly-funded effective legal representation by a lawyer in proceedings at the Human Rights Tribunal from the outset of the complaint through and including all appeals and the enforcement of any Tribunal order.


B.
BILL 107 DOESN'T INDICATE THE FORM OF LEGAL SUPPORT TO BE PROVIDED
Although the Attorney General promised guaranteed legal support for complainants, Bill 107 provides no description of the form that the legal support may take or the responsibilities of any agency established to provide support. As shown above, the Attorney General stated that Bill 107 entrenches a new Human Rights Legal Support Centre that will be established and that will be unique in Canada.

As noted above, there is no guarantee of legal support in the Bill. The bill doesn't require that a new Human Rights Legal Support Centre ever be established, or that if established, it be sufficiently funded, and if funded, it not be shut down in the future. As such, even if the Government were to set up its promised Human Rights Legal Support Centre, there is no assurance that that Centre will have the capacity to handle all the people who need advice and legal representation without undue delay. Without a guarantee of timely legal support, any centre or other support provider set up by the Attorney General may be dismantled or de-funded at any time.

The bill also doesn't guarantee what relationship this promised new Human Rights Legal Support Centre would have to the Government. It is vital that any organization that provides legal representation and support for human rights complainants be entirely independent of the Government of the day. It must also be free from Government threats to its funding. The Government is one of the major bodies that the Human Rights Commission now can and does investigate and prosecute. The Government is defended in human rights legal proceedings by the Attorney General's ministry. That same minister should not have control over the purse-strings of the very legal representatives that litigate human rights claims against the same Government and ministry.

A Toronto Star June 5, 2006 editorial pointed out some of Bill 107's serious flaws in this regard. It stated in part:


"But Bryant still needs to fill in some crucial details.


First, he must assure Ontarians that all legitimate claims would have a fair hearing regardless of the financial resources of the complainant by making concrete provisions for publicly funded legal support.


Second, he must show he has budgeted enough money for the staff and resources required to make the new system really work. Under the current system, the commission shepherds complaints through the process. That means people with little money do not have to hire a lawyer because they can rely on the expertise of commission staff.


Under the proposed system, a new human rights legal support centre would offer "full legal support," including representation at hearings, to people who file human rights complaints at the tribunal. Bryant says there would be no means test. He also says services would be delivered by lawyers. But the catch is that he has not worked out yet whether they would work at legal clinics, in the private sector or for government. This uncertainty around the legal support centre is troubling. The proposed legislation does not explicitly provide for such a centre, let alone spell out what services it would offer. This is too important to leave until later. It must be settled as soon as possible. Ontarians must have confidence the new system will be accessible to all, regardless of their income.


Vagueness about the budget only adds to the uncertainty. The government now spends $13 million a year on the human rights system. It has pledged up to $2 million extra for the transition period. But it has yet to spell out how it will divide the cash between the revamped tribunal and commission, and the new legal support centre. Critics fear there will not be enough money or staff to help people with claims navigate the system.


Vulnerable people should not have to take it on faith that Queen's Park will protect their interests. That's why Bryant must address these uncertainties as soon as possible so that his well-intentioned attempt to improve a broken-down system will have the confidence of all who use it."

It is therefore recommended that:

#4.
Bill 107 be amended to require that government decisions over the funding of legal representation must be reported to and approved in advance by the Legislature.

#5. Bill 107 be amended to require that a special all-party committee of the Legislature with equal representation from all political parties shall annually review the Government's funding for legal services for human rights complainants, and shall make recommendations to the Legislature regarding the level of funding for the following year.

III.
BILL 107 DOES NOT GUARANTEE ACCESS TO HEARINGS
Some, and especially those who support the Government’s plans for human rights reform, argue that the Human Rights Commission does not send enough meritorious cases to the Tribunal for a full hearing. They object to the Commission’s broad gatekeeping function which lets it decide whether a hearing is needed. They argue that it is important that all cases, which are brought in good faith be fully heard by the Human Rights Tribunal. They have claimed that no one should have their human rights complaint dismissed without a hearing.
The Government claims that Bill 107 responds to that line of argument. The Attorney General promised that Bill 107 gives all human rights complainants a so-called guarantee of “direct access” to the Human Rights Tribunal. He stated that Bill 107 guarantees that everyone will get their day in court.
However, Bill 107 doesn't ensure this. It doesn’t do what those who support the Government’s plans had called for, and what the Government said it planned to do.


A.
BILL 107 DOES NOT PROVIDE A RIGHT TO A HEARING
Bill 107 doesn't assure a right to a hearing to every complainant. To the contrary, s. 41 of Bill 107 lets the Tribunal dismiss a complaint on several grounds without holding a hearing, including some of the same grounds the Commission currently uses to dismiss cases without a full hearing. It doesn’t eliminate the gatekeeper. It merely moves the gatekeeper to the Tribunal, and judicializes this function.

Furthermore, section 34 of Bill 107 lets the Tribunal adopt rules that provide that the Tribunal need not hold a hearing.
 Also, s. 40 of Bill 107 gives the Tribunal sweeping powers to defer a hearing.

The AODA Alliance has not endorsed the so-called “direct access” model for human rights enforcement, due to concerns explained throughout this brief. However, to make Bill 107 do what the Government claims it does, to prevent the undue judicialisation of the gatekeeping function, and to remove a new procedural barrier at the Tribunal that Bill 107 would create, it is therefore recommended that:

#6. Bill 107 be amended to eliminate the Tribunal's power to dismiss or defer a human rights complaint without first holding an oral hearing.


B.
BILL 107 PROVIDES THAT VICTIMS MUST PARTICIPATE IN MEDIATION
Under the current Code, the Human Rights Commission must attempt to conciliate a complaint. Among other things, the Commission offers mediation services. The Tribunal also offers voluntary mediation services.

Under the current system, mediation is voluntary. Mediation can be very constructive and can resolve many complaints. However, it is not suitable to all cases. If a respondent simply wants to use the mediation process to drag out the case and wear down the complainant, mediation can superficially appear useful, but in fact set human rights enforcement back. In some cases of severe workplace harassment on grounds like disability, race, religion or sex, for example, mediation may not be appropriate.

Section 37(1) of Bill 107 for the first time lets the Tribunal force the parties to participate in mediation, even if they do not want to do so. Rather than providing a direct route to a hearing, this section provides that the Tribunal may delay a hearing and require a mediation process. Forced mediation can be frustrating, wasteful, and even harmful to a complainant. Bill 107 should not strip from complainants their current right not to be forced into mediation if they object to taking part in it.

It is therefore recommended that:

#7. Section 37 of Bill 107 be amended to provide that the Tribunal shall offer mediation services, but that the parties have the right to decline to take part in them, without prejudice to any right to a hearing they enjoy under the Code.


C.
BILL 107 DOES NOT IMPROVE THE EXISTING LIMITATION PERIODS
The Code now provides that a discrimination victim must file a human rights complaint within six months of the incident giving rise to the complaint. The commission can only grant an extension for complainants who filed late in good faith, absent substantial prejudice to the respondent. This unusually short limitation period threatens to leave ill-informed discrimination victims unable to bring their complaints.

Bill 107 perpetuates this six-month limitation period. Yet there is no good reason why the deadline for filing a human rights complaint should remain so short. Many civil claims have far longer, two- or even seven-year limitation periods.

There are many reasons why a complainant may miss a six-month deadline. Discrimination victims may suffer serious emotional and psychological impacts as a result of their experience. This, combined with possible financial harm suffered via the loss of a job, housing, or a service, may leave a victim in a very unstable position, where the basics of daily living must be a priority. It may take many months before a person reflects on their experience and decides to take action. Other victims may not realize that they have suffered a human rights violation or they may tolerate the violation in the hope of retaining their job or home.

It is therefore recommended that:

#8. Bill 107's new s. 35 be amended to extend the deadline for filing a human rights complaint to two years, while retaining the power to extend this period if delay was incurred in good faith and caused no substantial prejudice.

IV.
BILL 107 CREATES NEW FINANCIAL BARRIERS FOR COMPLAINANTS
The current Code doesn't authorize the Commission or Tribunal to charge discrimination victims a user fee for filing a human rights complaint, or for having a hearing before the Human rights Tribunal. Moreover, the Human Rights Tribunal is not empowered to order the complainant to pay the respondent's legal costs, even if the Tribunal decides that the respondent didn't discriminate against the complainant.

The complainant's current freedom from exposure to user fees and from being ordered to pay the respondent's legal costs at the Tribunal is an important element of an accessible human rights system. Many if not most discrimination victims are low or middle income earners.

Bill 107 permits the creation of serious new financial barriers to access to justice for discrimination victims because, for the first time, it permits a human rights complainant to be charged Tribunal user fees, and to be ordered to pay the respondent's legal costs.


A.
LEGAL COSTS
Under the current Code, costs orders cannot be made against a complainant whose case is lost at the Human Rights Tribunal.

In addition, under the current Code, if a respondent goes to court, either on appeal or via a judicial review application, it will name the Commission as a party to the court proceeding. If the Commission defends the appeal or judicial review application, and is unsuccessful, it is the publicly-funded Human Rights Commission, not the complainant, whom the court typically orders to pay the respondent's court legal costs. Those court legal costs can amount to thousands and even tens of thousands of dollars.

Bill 107 gives the Tribunal sweeping power to make procedural rules. Under this power, the Tribunal could make rules that let the Tribunal order the complainant to pay the respondent's legal costs if the respondent wins the case at the Tribunal.

Under Bill 107, the Human Rights Commission will no longer be a party to many, if not most Tribunal proceedings. Under Bill 107, if the complainant loses his or her case at the Tribunal, it will be only the complainant, and not the Commission, who could be exposed to pay the respondent's legal costs. If the complainant wins at the Tribunal, but the respondent successfully challenges this victory in court, again it will be the complainant, and not the Commission, who will be exposed to pay the respondent's court legal costs.

This financial risk could deter many discrimination victims who have a good case from filing a human rights complaint. They will have no assurance in advance that they won't have to pay thousands of dollars in legal costs, if the Tribunal isn't convinced that the respondent discriminated against them.

It is therefore recommended that:

#9. Bill 107 be amended to provide that the Tribunal may not order a complainant to pay legal costs at the tribunal, and that a court may not order a complainant to pay legal costs on a judicial review application, or (if appeals to court aren't abolished by Bill 107) on an appeal to court.


B.
USER FEES
Under the current system, a complainant pays no user fees to access the human rights enforcement system. For the first time, Bill 107 would permit the Tribunal to charge discrimination victims and others user fees. This too will be a potentially serious deterrent to discrimination victims enforcing their human rights, especially for the poor. These twin financial deterrents fly in the face of the Government's stated objective for Bill 107, that being to increase access to justice for discrimination victims.

It is therefore recommended that:

#10. Bill 107 be amended to eliminate s. 45.2, and to prohibit the Tribunal from charging user fees.

V.
BILL 107 DOES NOT GUARANTEE A FAIR HEARING
While the Attorney General promotes Bill 107 as providing direct access to the Human Rights Tribunal, this would be no benefit to complainants especially if the tribunal hearings are unfair.


A.
BILL 107 DOES NOT ENSURE THAT TRIBUNAL MEMBERS ARE EXPERT IN THEIR FIELD.
In Bill 107's new human rights enforcement system, which removes the Human Rights Commission from most tribunal hearings, it is even more essential that all Human Rights Tribunal members are experienced and/or trained in the fields of human rights and administrative procedure. Tribunal members must have enhanced expertise if the Tribunal is to take on sole responsibility for the conduct of fair hearings, unassisted by an experienced public prosecutor like the Human Rights Commission.

The Tribunal's human rights expertise needs to be strengthened and enhanced, whether or not Bill 107's radical new human rights enforcement system is adopted. The Supreme Court of Canada has determined that the Human Rights Tribunal doesn't have specialized expertise in general law, such as the interpretation of the Human Rights Code. It has expertise only in fact-finding. (Canada (Attorney General) v. Mossop [1993] 1 S.C.R. 554) The need for its expertise to be enhanced is even greater, if Bill 107 is to give the Tribunal its greatly-expanded mandate and powers.

Now, Tribunal members are politically appointed. There is thus a need for an arms-length process to vet or assess appointments to the Human Rights Tribunal. It should aim to ensure that appointments to the Tribunal are based on competence and expertise, and that political considerations are eliminated from the process as much as possible.

It is therefore recommended that:

#11. Bill 107 be amended to establish an arms-length, non-partisan process for screening appointments to the Human Rights Tribunal and Human Rights Commission based solely on merit and expertise.


B.
BILL 107 WRONGLY EXEMPTS THE TRIBUNAL FROM THE STATUTORY POWERS PROCEDURE ACT
For a hearing to be fair, the parties to the hearing must enjoy certain basic, inalienable rights. These rights have been time-honoured and time-tested. These include for example the following: A Party can bring a lawyer to represent them. A party can call relevant witnesses. A party can cross-examine witnesses who testify for the other side. A party is entitled to advanced specific notice of any charges of misconduct against them.
In Ontario, during hearings held by non-court Tribunals, these rights are specifically spelled out in a fundamentally important statute called the Statutory Powers Procedure Act (SPPA). These rules are summarized by the term "due process."

Under the current Code, Human Rights Tribunal hearings must conform to the rules in the SPPA. In sharp contrast, s. 38 of Bill 107 would effectively exempt the Human Rights Tribunal from the SPPA. It gives the Tribunal power to make rules of procedure for the Tribunal's hearings which can override and disregard the SPPA. This is a potentially arbitrary power the Human Rights Tribunal doesn't now have. The right to a fair hearing should never be sacrificed for expediency's sake.

Bill 107 would give the Tribunal the extraordinary power to meet privately and make rules of procedure that contravene the SPPA. The Tribunal need not consult with the public, or give the public any prior notice or opportunity for input, before making these rules. These rules do not need to be approved by the provincial Legislature or Cabinet. The Tribunal members who would be given the power to override the democratically-enacted SPPA are themselves not elected or otherwise democratically accountable for their actions when making these rules. In contrast, under the Accessibility for Ontarians with Disabilities Act 2005, before accessibility standards or several other kinds of regulations can be enacted, there is a legal requirement for gathering public input.

On May 8, 2006, during Second Reading debates on Bill 107, Attorney General Michael Bryant said that one of the goals of this bill's reform is to provide due process to those who appear before the Human Rights Tribunal. He stated:


"The purpose of a direct-access system, I have said before, is partly to address the delays and the inability of the commission to deal with systemic issues, but it is also partly to provide access to those, give that due process and give timely justice to those who appear before the Human Rights Tribunal."

It is therefore recommended that:

#12. Section 38 of the bill be amended to provide that the Tribunal may not make rules that override or are inconsistent with the Statutory Powers Procedure Act.

#13. The Bill be amended to provide that, before the Tribunal may make rules, it must publicly post a draft of the rules, invite public input, and consider that input before finalizing the rules.


C.
TRIBUNAL AS INVESTIGATOR
The current Code uses a model for the Human Rights Tribunal which mirrors that of most Canadian courts and tribunals. It is called an adjudicative model. The Tribunal is the judge. It is supposed to be an impartial decision maker. It decides the case based on evidence and argument that the contesting parties present to it. The Commission, and not the Tribunal, is the investigator.
In sharp contrast, courts in some other countries (such as some in Europe) follow an inquisitorial model. In such a model, the judge is also an investigator. The differences between the adjudicative and inquisitorial systems are vast.

Bill 107 and some of the public pronouncements surrounding it raise the possibility that the Government envisages that the Human Rights Tribunal might undertake some of its own investigative functions and allow tribunal employees to give evidence at a Tribunal hearing. However, the Government has not made its intentions clear. If it does intend to make the radical move of converting the Human Rights Tribunal from an adjudicative tribunal to an inquisitorial one, it should now explain in detail why it is considering this change. The Government should also give the public an opportunity for input, before the Government decides on such a dramatic transformation.

It is inappropriate for the Tribunal to be in the investigation business. It is important for the investigation function to be totally separate from and independent of the Tribunal that is the judge in human rights cases. For the Tribunal to take on the investigation role in hotly-contested human rights cases threatens the impartiality of the Tribunal's hearing process. It raises serious concerns about procedural fairness to the parties.

It is therefore recommended that:

#14.
The new s. 32 of the Code, as created by Bill 107, be amended so that it does not give the Tribunal power to make rules that would permit Tribunal employees to testify at a hearing.

#15.
The bill be amended to ensure that the Tribunal, which is the judge in human rights cases, cannot also give itself the power to be the investigator in human rights cases.

VI.
BILL 107 RADICALLY REDUCES THE COMMISSION'S ABILITY TO RAISE PUBLIC INTEREST CONCERNS THROUGH THE TRIBUNAL
Under the current Code, the Human Rights Commission has broad powers to investigate any kind of violation of the Human Rights Code. When an individual brings a complaint to the Commission, The Commission's investigators and mediators can explore both the individual and more systemic aspects of the complaint. Very often a complaint that, at first blush, appears to focus on the victimization of an individual, can be just the tip of a systemic iceberg.

Under the current Code, even if no individual brings a case to the Commission, the Commission also has very broad power to be pro-active as a law-enforcer. It can initiate its own investigations in any cases it wants under the Code, to raise issues of concern, whether or not these issues are pre-labeled "systemic."

The current Code is built on the fundamental foundation that human rights violations are a public wrong, not just a private injury inflicted on a private individual. The public has a strong interest in seeing discrimination victims made whole for their losses, and in ensuring that discrimination is prevented from recurring in the future. Under the current system, the public interest is advanced by the fact that:


i.
a public investigator is required to investigate every non-frivolous human rights complaint within the Commission's jurisdiction;


ii.
a public prosecutor is present at every Human Rights Tribunal proceeding, to support the complainant's interests and to advocate for the public interest. The contest is not simply between a private complainant and the respondent;


iii.
At any settlement discussions, the Commission is mandated to seek settlement agreements that include terms that address public interest remedies, not just remedies for the individual complainant.

In contrast, Bill 107 dramatically reduces the human rights enforcement system's capacity to promote the public interest in human rights cases. Bill 107 eliminates the Commission's role in investigating, mediating and prosecuting complaints of Code violation in any case where an individual brings forward a human rights complaint. Bill 107 makes a narrow exception for systemic issues which may arise in a complaint. Where there is a systemic aspect to a complaint, the Commission has a limited ability to participate. Numerous concerns arise from the current proposal.


A.
BILL 107 EXCESSIVELY LIMITS THE COMMISSION'S ROLE TO "SYSTEMIC" ISSUES.
Under the current system, for the Commission to be involved in a case, there is no need to specifically categorize a case's issues as "individual" or "systemic." The Human Rights Commission as investigator, conciliator or public prosecutor can address all issues which arise from a complaint. Every violation of the Code is treated as potentially raising societal concern.

Bill 107 effectively limits the Commission's mandate and prosecutorial powers or focuses it on "systemic" matters. This is based on the false premise that from the outset, human rights cases and issues can be easily divided into either of two categories, either "systemic" cases or "individual" cases. The Supreme Court of Canada has called into question comparably unhelpful efforts at splitting human rights claims into different categories. (See British Columbia (Public Service Employee Relations Commission) v. British Columbia Government and Service Employees' Union (B.C.G.S.E.U.) [1999] 3 S.C.R. 3, at para. 33 and following.) The Bill's provisions then design parts of the human rights system on the basis of this problematic categorization of human rights cases. Making things worse, Bill 107 doesn't define "systemic" matters.

It is fundamentally wrong to design a human rights enforcement system on this elusive and unhelpful categorization of human rights cases. Those individuals who are victimized don't present themselves to the human rights enforcement system with a label of "systemic complaint" or "individual complaint" stamped on them. A case might begin as a single report of a seemingly isolated incident. If properly investigated, a broader pattern of discrimination could be revealed, or a deep-rooted, hitherto-unseen practice can have produced this result. Many, if not most so-called "systemic" cases come to light because an individual complained about an individual incident of mistreatment.

It is therefore recommended that:

#16. Bill 107 be amended throughout to remove any reference to "systemic" issues, discrimination or cases, as a criterion for any case, remedy, proceeding, or jurisdiction.


B.
BILL 107 INAPPROPRIATELY LIMITS THE HUMAN RIGHTS COMMISSION'S POWER TO INITIATE ITS OWN HUMAN RIGHTS COMPLAINTS
The Code now lets the Commission initiate its own human rights complaint, even if it has no individual discrimination victim to name. The Commission now doesn't have to prove that a complaint it initiates fits into the elusive category of so-called "systemic" cases.

The Government claims that Bill 107 strengthens the Human Rights Commission's power to initiate its own complaints. In fact, Bill 107 significantly restricts the Commission's existing power to launch its own complaint. Section 36 of Bill 107 allows the Commission to launch its own human rights complaint only in cases of a "systemic" nature, without defining the term "systemic."

Moreover, Bill 107 only lets the Commission initiate its own human rights complaint when certain statutory requirements are met. It must be of the opinion that it is in the public interest to launch the complaint and it that it has not been able to adequately address the issue under the Code's new Part III. (See Bill 107 s. 36(1).) The current Code doesn't impose these requirements on the Commission.

Even if the Commission overcomes these new hurdles, Bill 107 weakens the Commission by taking away its important statutory investigation powers, now found in s. 33 of the current Code.

It is therefore recommended that:

#17. Section 36 of Bill 107 be amended to permit the Human Rights Commission to initiate its own complaint in any case, regardless of whether it is a systemic case and not subject to any additional requirements.

#18. Bill 107 be amended to provide that no party can challenge the Human Rights Commission's decision to initiate its own human rights complaint, so long as the complaint is within the Code's overall jurisdiction.

#19. Bill 107 be amended to ensure that when the Commission initiates its own complaints, it has all the investigation powers it needs.

(See also the recommendations below, regarding the remedies the Commission can ask the Tribunal to order.)


C.
BILL 107 DOES NOT GIVE THE HUMAN RIGHTS COMMISSION THE RIGHT TO INTERVENE IN TRIBUNAL PROCEEDINGS
Under the current Code, the Commission needs no power to intervene in individual cases, to draw attention to issues of public importance. The Commission is responsible for prosecuting every case, and can identify and raise any broad important issues which arise in any case.

The Attorney General has said that Bill 107 gives the Commission the right to intervene before the Tribunal in systemic cases that individuals bring before the Tribunal. In fact, Bill 107 gives the Commission no such right. At most, the Commission may be able to ask to intervene. The Tribunal does not have to grant the request. Moreover, the bill doesn't require complainants to give the commission notice of human rights complaints they file with the Tribunal. Therefore, unlike under the current Code, the Commission won't have systematic knowledge of all cases being launched in order to decide in which cases it might wish to intervene, and to focus its efforts on recurring priority areas.

The Commission's right to intervene in any Tribunal hearing will be particularly important since under Bill 107, hearings will be driven by private parties who have little incentive to spend their scarce resources pushing for broad or public interest remedies.

It is therefore recommended that:

#20. Section 39 of Bill 107 be amended to give the Human Rights Commission the right to intervene in any case before the Tribunal and to require the Tribunal to forward to the Commission a copy of every human rights complaint filed with the Tribunal.


D.
BILL 107 WILL EFFECTIVELY LIMIT NOT EXPAND EFFECTIVE REMEDIES
The tribunal's power to order strong, effective remedies once discrimination has been proved is extremely important. Historically and too often, human rights cases have yielded insufficient remedies. While in opposition, the Liberal Party recognized this in the clearest terms.

On October 29, 1998, then-opposition Liberal MPP Dwight Duncan brought a resolution before the Legislature which the Legislature unanimously passed. That resolution set out the 11 principles which the Ontarians with Disabilities Act was to incorporate. In his 2003 election pledge to Ontarians with disabilities, Dalton McGuinty promised to implement those principles. Among them, the sixth principle recognized that human rights complaints yield inadequate remedies.

The need for the Code's remedy powers to be broadened was made even more pressing when the Ontario Court of Appeal decided Entrop v. Imperial Oil Limited (2000), 50 O.R. (3d) 18 (C.A.). That case held that the Human Rights Tribunal has jurisdiction to issue remedies that flow only from the subject matter of the complaint. This has led to unduly-technical arguments about whether a particular remedy flows from a complaint's subject matter. It is necessary to amend the Code's remedy powers, to remove the technical restrictions on remedies that the Tribunal can order that arise from the Imperial Oil case. Bill 107 doesn't rectify this.

In human rights cases, public interest remedies are remedies which are intended to root out the causes of discrimination, to prevent future repetition of past acts of discrimination and generally to broadly address the social problem of discrimination beyond piecemeal compensation of individual discrimination victims. Under the current Code, the Commission has lead responsibility to seek public interest remedies at three important venues:


i.
at the settlement negotiation table, where most complaints are resolved;


ii.
at Tribunal hearings into complaints brought by individuals; and


iii.
at Tribunal hearings into complaints brought by the Commission itself, in the absence of a complaint by any individuals.

Bill 107 threatens to significantly reduce the number and quality of public interest remedies that will result from human rights complaints. Every human rights case gives rise to a potential for public interest remedies. Bill 107 removes the Commission from the all-important negotiation table, where most individual human rights complaints are settled. It also removes the Commission from its current role of lead prosecutor at Tribunal hearings, deciding human rights complaints filed by individuals. The Commission would be present at such hearings only if it is permitted to intervene in the case. Moreover, it will be harder to make a case for public interest remedies either at a Tribunal hearing or during settlement negotiations, since under Bill 107, the Commission won't have the ability to conduct an investigation to find evidence that would prove the need for a public interest remedy to be ordered.

It is not good public policy for Bill 107 in effect to privatize the role of seeking public interest remedies, by expecting individual discrimination victims to seek these in lieu of the Commission. Most discrimination victims do not want others to experience the same injury they suffered. However, discrimination victims' prime focus in conflictual human rights proceedings is typically to secure a personal remedy to compensate them for their own harm, or to implement their own human rights. Even if they did want to request a systemic remedy, they may not know what to request.

Respondents also often prefer to address only the individual complainant's harm. It may be substantially easier to make a monetary payment to an individual, than to take more major and costly action to root out the cause of discrimination.

Bill 107 also substantially reduces the range of remedies the Commission can seek if it initiates its own human rights complaint, under Bill 107's reduced mandate for this action. Under the current Code, when the Commission launches its own complaint, it can seek any remedy for past wrongs, and to prevent future violations of the Code. In contrast, under Bill 107, if the Commission launches its own human rights complaint, s. 43 of the Bill lets the Commission seek remedies only in relation to future practices. It cannot seek remedies to rectify or compensate for past discrimination. This is far narrower than the current Code.

What this means in practice is that, even if the Commission manages to launch a case regarding systemic discrimination, it cannot obtain any remedy for the victims of that discrimination. If those victims of discrimination want some kind of recompense for the harm they suffered, they would have to start all over again by bringing a new human rights complaint. This makes the process much slower, not faster than at present.

Where remedies are ordered, Bill 107 makes no effective provision for public enforcement of remedies, including public interest remedies. It is important that a public law enforcement body be available to effectively monitor and enforce remedies, and especially remedies that pertain to future practices. The Human Rights Commission is the obvious body that can and should perform this monitoring/enforcement role. However Bill 107 doesn’t provide for this. The Tribunal cannot and should not play the dual role of issuing remedies and monitoring and launching proceedings where needed, to ensure their enforcement.

It is therefore recommended that:

#21. Section 43 of Bill 107 be amended to enable the Commission, when it launches its own human rights complaint, to seek remedies not only regarding future practices, but also for past discrimination, including all remedies now available under the current Code, and any additional remedies that are otherwise made available under any expanded remedy power to be provided in an strengthened Bill 107.

#22. Section 42 of Bill 107 be amended to substantially broaden the power of the Tribunal to issue strong remedies to prevent future acts of discrimination, and to provide that remedies are available which derive from the evidence at the hearing, irrespective of the subject matter of the complaint.

#23. Bill 107 be amended to include within the mandate of the Human Rights Commission the power and duty to monitor and enforce compliance with tribunal remedies orders, and to give the Commission the investigative powers needed to serve that function.

#24. Bill 107 be amended to provide that the Commission be empowered to mediate/conciliate all human rights complaints filed under the Code, with a mandate to seek public interest remedies where appropriate.

VII.
NEED TO ENHANCE ABILITY OF COMMUNITY ORGANIZATIONS TO FILE HUMAN RIGHTS COMPLAINTS
Bill 107 does not clearly authorize community organizations to file a human rights complaint. There should be circumstances when this is allowed, especially where the community organization is tied to an equality-seeking group and has a genuine interest in the issue. This should especially be available where the victims of the discrimination may not otherwise be readily able to bring and advance their own complaint.

It is therefore recommended that:

#25. Section 35 as re-formulated by Bill 107 be amended to permit a community organization that has membership from a Code-protected group to file a human rights complaint, where the organization has a genuine interest in the complaint and where it would otherwise be difficult for victims of the alleged discrimination to avail themselves of the procedures to enforce the Code.

VIII.
NEED TO IMPOSE ENFORCEABLE DEADLINES FOR HUMAN RIGHTS ENFORCEMENT
A key aim of Bill 107 is to speed up human rights enforcement. Yet the bill imposes no time lines for important steps to be taken by the parties and/or the tribunal after a human rights complaint is filed. Such enforceable deadlines are needed to speed up the process.

It is therefore recommended that:

#26. Bill 107 be amended to provide readily enforceable deadlines for key steps in human rights enforcement, including a requirement that a hearing on the merits in a human rights complaint will commence within 90 days of the filing of the complaint.

IX.
BILL 107 ELIMINATES THE RIGHT TO APPEAL
Section 42 of the current Code gives the parties to a human rights complaint, i.e. the Commission, the complainant or the respondent, a broad right to appeal to court from the Tribunal on any question of fact or law, if they object to the Tribunal's final decision or order. Section 45 of Bill 107 takes away this right of the parties to appeal an unsuccessful final Tribunal decision or order to the courts.

According to s. 45 of Bill 107, an unsuccessful party can go to court to challenge an a unsuccessful Tribunal final decision or order, only by bringing a judicial review application. A judicial review application is much harder to win than is an appeal. According to s. 45 of Bill 107, a court can only overturn a Tribunal decision or order during a judicial review application, if a party can show that the decision or order was patently unreasonable. This is a tough test to meet.

By allowing a court to overturn a Tribunal decision only if it is patently unreasonable, Bill 107 does not embody strong Supreme Court of Canada rulings holding that courts should scrutinize Human Rights Tribunals legal rulings more closely, due at least in part to the Tribunal's lack of recognized expertise in this field of law. (See Mossop, above.) Under Bill 107, a complainant is more vulnerable to losing their case at the Tribunal because he or she could not navigate the Tribunal setting alone, isn't guaranteed a publicly-funded lawyer, and typically won't have the Human Rights Commission at the hearing as the case's public prosecutor. This makes retention of the current Code's appeal rights all the more important for the complainant.

Bill 107 takes away a fundamental statutory entitlement to an appeal. Discrimination victims should not lose their existing rights in any human rights reform process.

Even though the Attorney General proposes to take away the current Code's broad appeal rights via Bill 107, the Ontario Government appears to believe that these appeal rights are still important for the Government to use while it still can. According to the June 26, 2006 edition of the Toronto Star, The Ontario Government announced that it was going to use the very appeal rights that Bill 107 would soon take away from everyone.
 The Ontario Government is reported to be appealing to court from the Human Rights Tribunal's ruling to overturn a recent important Human Rights Tribunal in favour of the human rights of persons with disabilities. The Tribunal had found that Ontario legislation violated the Human Rights Code by requiring an inquest to be held whenever someone dies in prison, but not similarly requiring an inquest to be held whenever someone dies in a psychiatric facility. The Attorney General's Ministry lost the case and is now appealing to court. Yet Bill 107 would drastically reduce an unsuccessful party's ability to similarly take the Tribunal's decision to court in the future.

As well, if Bill 107's new regime for Tribunal hearings is adopted (which takes the Human Rights Commission out of the Tribunal hearing in most cases), a complainant needs substantial new protection if he or she wins at the Tribunal, but is confronted with a wealthy respondent who then appeals the case to court. The respondent in that case will be far abler to pay lawyers to craft an appeal. The complainant won't have the Human Rights Commission to shoulder the work of defending the appeal, and likely won't be able to pay a lawyer thousands of dollars to fight the appeal for them. Moreover, it will be the complainant, not the Commission, who will be primarily if not totally exposed to pay the respondent's court legal costs if the court overturns the Tribunal decision.

In this way, Bill 107 can put a great deal of new unfair financial pressure on a complainant who wins at the Tribunal, to agree with the respondent (who lost at the Tribunal) to reduce the Tribunal's order, rather than run the risk of fighting the respondent in court. Thus, if Bill 107's new regime for privatized human rights enforcement is adopted, it is important that the complainant be given more protection than at present from having to fight appeals to court that are brought by respondents.

It is therefore recommended that:

#27. Section 45 of the Bill be amended to retain the complainant's current right to appeal to court from the Tribunal's final decision or order in the case of a complainant who is unsuccessful at the Tribunal.

#28. Bill 107 be amended to require any party filing an appeal or judicial review application in court, contesting a decision or order of the Human Rights Tribunal, to serve a copy of the appeal or judicial review application on the Human Rights Commission, and granting the Commission the right to take part in the court proceedings as a party.

#29. Bill 107 be amended to provide that no court shall order a complainant to pay court legal costs of a respondent in an appeal or judicial review application unless the complainant's position in that court proceeding was frivolous, vexatious, advanced in bad faith.

X.
BAR TO HUMAN RIGHTS COMPLAINT IF CIVIL CASE IS BEFORE COURTS
For the first time, Section 35 of the Code, as amended by Bill 107, would prohibit a person from filing a human rights complaint if the matter is also before a civil court, at least in some circumstances.

Fay Faraday and Mary Cornish commented on these confusing provisions and posed important questions in their recent paper entitled "Responding to Bill 107 - Issues to Consider":


"Section 46.2 clarifies the ability of the Court to order monetary compensation where human rights issues arise in the context of a civil claim, a matter which had attracted recent attention in the Ontario courts. While this section grants courts jurisdiction to award monetary compensation for injury to dignity, feelings and self-respect, it does not address other possible monetary claims, restitution or remedial orders that may flow from a finding of discrimination before the Tribunal. Should courts have the power to order all human rights remedies, including systemic remedies or remedies such as reinstatement? Some other issues that arise in relation to this section include: What happens if a court either denies a monetary remedy or fails to adequately address the human rights implications of the civil claim? Can a claimant seek broader human rights remedies before the Tribunal?


Section 35(5) bars a human rights application before the Tribunal until any appeal right has expired. This could cause significant delay that would be measured in years. Section 35(5) appears to overrule recent Ontario jurisprudence which provided that a civil suit and a human rights complaint could be filed concurrently. If an individual did not receive an appropriate human rights remedy under s.46.2 could she file an application with the Tribunal after the appeal process is completed or would the six-month time limit would bar such a claim in that context?


We note that while Bill 107 automatically bars applications where there are concurrent civil claims, it does not automatically bar applications to the Tribunal where concurrent claims are made before other administrative tribunals. Instead, under s. 40 and s. 41, the Tribunal maintains its jurisdiction over such a concurrent application but may make rules allowing it to defer its processes in respect of that application and it can exercise discretion to dismiss the application only if it finds that the other administrative tribunal has appropriately dealt with the substance of the human rights claim."

These provisions may provide more confusion than clarity. It is important to decide whether and if so, when a party should be able to claim damages for a human rights violation in court, and if so, whether and when they should also be able to do so before the Human Rights Tribunal. It is important in the process to ensure that a discrimination victim doesn't find him or herself being tossed back and forth between the courts and the Tribunal like a football. It is also important that a discrimination victim not have to waste his resources fighting battles over whether he can bring a complaint at the tribunal at all. It is important to reduce, if not eliminate the scope of the Tribunal's power to cut off the option of a human rights complaint. If Bill 107 is not going to set down the rules for this, it seems preferable not to inject confusion and uncertainty into the current system.

It is therefore recommended that:

#30. Section 35(5) of Bill 107 be repealed.

XI.
BILL 107 ALTERS THE FORM OF HUMAN RIGHTS COMMISSION
Bill 107 makes significant changes to the Human Rights Commission itself, presumably due to the bill's major reduction in the Commission's powers and the elimination of the Commission's core responsibility for investigating and prosecuting human rights violations.


A.
COMMISSION'S SIZE
Under s. 27(1) of the current Code, there must be at least seven commissioners. Bill 107 eliminates the minimum number of commissioners that the Human Rights Commission must have. Under Bill 107's new s. 27(1) and (2)), the Government need not appoint any number of commissioners beyond the Chief Commissioner. The Government hasn't given any reason why this potential down-sizing would enhance or speed up human rights enforcement.

It is important that as the Commission's governing body, the Commissioners be as representative as possible of Canada's diverse communities. Bill 107 reduces the assurance that this will be the case. Reducing the mandatory minimum size of the Commission also makes it harder to ensure that there is continuity of the Commission's leadership after changes in Government. When there are fewer commissioners, it is easier for a new Government to make patronage appointments that quickly change the balance of power at the Commission.

It is therefore recommended that:

#31. Bill 107 be amended to retain in Code s. 27 the current requirement that there must be at least seven commissioners appointed to the Commission.


B.
INSUFFICIENT INDEPENDENCE OF THE HUMAN RIGHTS COMMISSION
A key reform that has been repeatedly recommended over the years is that the Human Rights Commission be made more independent of the Ontario Government. This is critically necessary because one of the most important organizations that the Commission is mandated to investigate and prosecute is the Ontario Government. To be most effective at ensuring that the Ontario Government itself obeys the Human Rights Code, the body that investigates and prosecutes it must be as far from Ontario Government control as possible. The only organization that doesn't benefit from the Commission being made more independent of Government is the Government itself.

The Government has said that Bill 107 would deliver the reforms which have long been called for. Yet there is nothing in the Bill that would make the Ontario Human Rights Commission truly independent of the Ontario Government. If anything, Bill 107 reduces the Commission's independence from the Government of the day, as is discussed below, vis à vis appointment of the Anti-Racism and Disability Rights Secretariats.

Last year, the Ontario Government moved responsibility for the Human Rights Commission from the Minister of Citizenship to the Attorney General. The Commission can investigate and prosecute the Ontario Government. When the Ontario Government is the target of a human rights complaint, the Attorney General's Ministry acts as the lawyer representing the Government, defending the case. This places the Attorney General in the impossible role of overseeing the body that prosecutes it, and at the same time defending the Government that the Commission is prosecuting.

There are a number of ways, taken together, to significantly increase the Commission's independence. The first way is for the Commission to report directly to the Legislature rather than to a minister of the Government. A second way is to establish an arms-length process for nomination of persons to serve on the Human Rights Commission. This is currently a simple Cabinet appointment which creates the risk of partisan or patronage appointments.

It is therefore recommended that:

#32. Bill 107 be amended to provide that the Human Rights Commission reports directly to the Legislature, not to a minister of the Ontario Government.

#33. Bill 107 be amended to establish an arms-length, non-partisan public process for screening appointments to the Human Rights Commission based on clear merit-based qualifications.

#34. Bill 107 be amended, if it has been amended to require creation of a new Human Rights Legal Support Centre, to provide a similar public process for screening appointments to the Centre's governing board to ensure its independence from Government, competence and expertise.

XII.
BILL 107 SECRETARIATS AND ADVISORY GROUPS ARE INADEQUATE
Bill 107 includes provisions for the establishment or re-invention of secretariats and advisory groups. These are weak and require substantial strengthening.


A.
DISABILITY RIGHTS SECRETARIAT AND ANTI-RACISM SECRETARIAT
Sections 30 and 31 of Bill 107 establish a "Disability Rights Secretariat" and an "Anti-racism Secretariat." The Attorney General has presented these as new and innovative. Each of the Secretariats can have a maximum of six members. They are appointed by the Minister, on the Human Rights Chief Commissioner's advice. Bill 107 provides that this Secretariat's functions are all subject to the Chief Commissioner's direction. The new s. 31(4) of the Code, as re-written by Bill 107, would let the Secretariats do these things: Research, propose recommendations, design and perform public education and do whatever additional tasks the Chief Commissioner might assign, all aimed at addressing discrimination against persons with disabilities and racialized communities.

There are several serious problems with Bill 107's proposed Secretariats. First and foremost, the Secretariats' mandate is so narrow and weak as to be at best mere window-dressing.

Second, Bill 107 puts an arbitrary cap on the size of the Secretariats at six persons. To address the pervasive barriers and inequalities facing over 1.5 million Ontarians with disabilities and many, many people from racialized communities, six people for each Secretariat is extremely small. Any Secretariat of this sort must be substantially larger and better-resourced, if it is to be effective.

Third, as currently defined by Bill 107, these Secretariats are nothing new or innovative. Both branches within the Human Rights Commission have existed at various times in the past, under slightly different names. Under Bill 107 the only new thing is that these bodies are far weaker and have fewer powers than the offices which previously existed within the Human Rights Commission.

For example, in the 1980s, the Human Rights Commission had a Unit for the Handicapped. It was staffed by a team of investigators dedicated to deal exclusively with the most complex disability human rights complaints. They also helped other offices in the Commission to deal with their disability case load. In contrast, the new Disability Rights Secretariat will have no investigation powers.

Bill 107's creation of a Disability Rights Secretariat is yet another instance of a long term process of the re-creation of bodies that had previously existed under different names in the Ontario Government, to perform the same or similar role as Bill 107 assigns to the Disability Rights Secretariat.

For example, the Disability Rights Secretariat's public education role has been discharged in recent years in part by the Ontario Accessibility Advisory Council, created under the Ontarians with Disabilities Act, 2001 (ODA). An earlier version of that body had existed for some twenty years in the Ontario Government, but was abolished by the previous Government in 1995. Some six years later, that Government re-invented it under the Ontarians with Disabilities Act 2001. The McGuinty Government has now replaced the Accessibility Advisory Council with the new Accessibility Standards Advisory Council, created under the Accessibility for Ontarians with Disabilities Act 2005.

The research and public education roles of Bill 107's Disability Rights Secretariat is also within the core mandate of the Ontario Government's four-year-old Accessibility Directorate. That Government office was created under the ODA, 2001. The McGuinty Government expanded its mandate under the Accessibility for Ontarians with Disabilities Act 2005. That structure had been preceded by the Ontario Government's Secretariat for Disabled Persons, which had existed under various names in the 1980s and 1990s. It had earlier been a stand-alone office with its own minister at the cabinet table, mandated to speak at Cabinet for disability issues. It was reduced to a smaller office in the 1990s, and then subsumed within the Citizenship Ministry.

With this long history of Government re-organizing, re-naming, and re-shuffling of similar bodies over the past decades, it is hard to see its latest re-invention under the name "Disability Rights Secretariat" making a significant difference in the lives of Ontarians with disabilities.

Fourth, these Secretariats suffer from a total lack of independence from the Ontario Government. Bill 107 provides that the Secretariats members be appointed by the minister responsible for the Human Rights Code, currently the Attorney General. This appointment power is not subject to oversight by the Legislature or by Cabinet, and is not subject to the oversight procedures available for posts that are appointed by Cabinet.

It is therefore recommended that:

#35. Bill 107 be amended to:

(a) expand the mandate of the Disability Rights Secretariat and Anti-Racism Secretariats to include the investigation, conciliation and prosecution of disability complaints under the Code, whether or not they are definable as systemic cases;

(b) confer on the Secretariats at least as much power to investigate, conciliate and prosecute cases as the Commission enjoyed under the current Code;

(c) eliminate the six-person cap on the size of the Secretariats;

(d) provide that the members of the Secretariats shall be appointed by the same independent merit-based selection process as is proposed for appointment of Commissioners; and

(e) require that the Secretariats be provided sufficient staffing and funding to fulfill their mandate.


B. 
ENSURING EFFECTIVE ADVISORY GROUPS
Bill 107 adds a new s. 31.1 to the Code, which allows the Chief Commissioner to establish advisory groups to advise the Commission about the elimination of discriminatory practices. While there can be benefits to such advisory groups, the Code needs to include additional provisions to ensure that these are effective and not window-dressing.

First, there should be an appropriate, objective merit-based process for people to apply to and be appointed to these advisory groups. Second, the power to create an advisory group should rest with all the Commissioners as a whole, not solely with the Chief Commissioner.

It is critical to the success of each advisory group that there be sufficient and effective involvement of persons with disabilities. It is very important that the Government provide reasonable compensation for the time and expenses of people who serve on these advisory groups. Disability community organizations and individuals with disabilities who will participate in advisory groups will need reasonable funding to take into account the time and effort they contribute to this process, and to ensure that they can undertake the needed research and preparation to be able to effectively contribute. They should not have to personally cover their expenses, nor should they have to serve this government function as unpaid volunteers.

Disability community organizations that will take part in this process are overwhelmingly non-profit charities, with very tight budgets. Individuals with disabilities face staggering unemployment rates, multiples of the national average. The fortunate ones who have jobs will face difficulties volunteering the time needed to take part in an advisory group, especially if advisory groups meet during business hours.

There is some precedent for this kind of funding. The current Ontarians with Disabilities Act 2001 provides for provincial funding for members of the Accessibility Council of Ontario. Section 31(3) of the Accessibility for Ontarians with Disabilities Act 2005 similarly provides potential funding for members of the new Accessibility Standards Advisory Council.

It is important that any grant or funding program ensure that poor persons with disabilities who are on Ontario Disability Support Plan (ODSP) can receive such funding without compromising their ODSP eligibility. Many persons with disabilities are poor and depend on social assistance. Their input in the standards development process is critical. Barriers to their full participation in this process should be prevented.

The same can easily be said vis à vis members of other disadvantaged groups. However the AODA Alliance doesn't purport to speak for them. In proposing such funding for persons with disabilities, it is not to be implied that we mean other disadvantaged equality-seeking groups aren't equally deserving, if their communities so propose.

Finally, it is important that such advisory groups have a mandate to consult with the public. If not, then their capacity to provide informed advice is artificially impaired. When Bill 125, the previous Government's proposed Ontarians with Disabilities Act 2001 was before Standing Committee, the Liberal Party, like the NDP, proposed an amendment to make it clear that the current Accessibility Advisory Council (now replaced under the Accessibility for Ontarians with Disabilities Act 2005 by a new Accessibility Standards Advisory Council) would have a mandate to hold public consultations.

It is therefore recommended that:

#36. Section 31.1 of the Code, as created under Bill 107, be amended:

(a) to provide that the Commissioners may appoint advisory groups to advise the Commission on elimination of discrimination;

(b) to establish a merit-based appointment process for advisory group members;

(c) to provide for reimbursement for expenses and reasonable compensation for advisory group members for their work for the advisory group; and

(d) to give the advisory groups a mandate to consult the public on the work of the advisory group.

XIII. REFORM HUMAN RIGHTS COMMISSION INTERNAL CASE-HANDLING PROCESS

There is widespread agreement that the Commission’s current handling of cases needs reform, to address the backlog, speed cases up, and ensure that the Commission takes cases with arguable merit to the Tribunal, rather than dismissing them. However, Bill 107 doesn’t try to identify and rectify problems with how the Commission investigates, conciliates, mediates and handles its gatekeeping function. Instead, Bill 107 simply takes these functions away from the Commission. The government appears to have concluded that the Commission was so broken that it can’t be fixed.

The AODA Alliance proposes that Bill 107 should try to fix the Human Rights Commission to strengthen it, rather than simply giving up on it as the human rights investigator and public prosecutor.

A. UNDERTAKE PROMPT, SERIOUS AND SUBSTANTIAL INDEPENDENT REVIEW OF OHRC GATE-KEEPING, INVESTIGATION, CONCILIATION AND MEDIATION PROCEDURES

The Human Rights Commission’s current procedures for screening, investigating, conciliating, mediating and handling complaints, from the initial filing of a human rights complaint all the way through to the case proceeding to a Tribunal, even within its’ existing budget is not operating at peak efficiency. A reliable expert from outside the Government and Commission should do a thorough review and audit of these practices, and should make recommendations on how to simplify, improve and streamline the procedure. The Government hasn’t claimed that it has undertaken such an external audit of the Commission.
This is not a proposal for a minor administrative review of Commission procedures that addresses mere paper shuffling. It proposes a very thorough independent, external review that could lead to substantial reforms in how the Commission takes in, processes, investigates, conciliates and assesses human rights complaints. This could include a forensic audit of complaint files and other investigations to track why things take so long, and why investigations aren’t more thorough. These procedures can’t be fixed without an informed understanding of what's gone wrong and why, beyond the obvious drag on the Human Rights Commission created by its chronically being under-funded.
It is therefore recommended that:

#37. Bill 107 be amended to require the Government to have an independent external audit of the Human Rights Commission’s investigation, mediation, conciliation and gatekeeping functions in order to recommend administrative reforms to make these processes quicker, fairer and more reliable.

B. LEGISLATIVELY SIMPLIFY AND REDUCE THE NUMBER OF INTERNAL FORMAL DECISIONS THE HUMAN RIGHTS COMMISSION MUST MAKE IN A SINGLE CASE

Now, when a person files a human rights complaint with the Commission, the Commission can be required to make up to three separate formal decisions on that case. These are:

1) A preliminary decision whether not to deal with a complaint under section 34(1) of the Code. This is where the complaint is outside the Commission’s mandate, or was filed more than six months after the discrimination, or where the complaint is frivolous, vexatious or brought in bad faith, or where the complaint is properly dealt with elsewhere.

2) A decision under section 36 of the Code, after the investigation and mediation or conciliation of the case, on whether to take the case to a full hearing before the Tribunal.

3) If under Decision 2, the Commission decides not to take the case to a full hearing before the Tribunal, and if the complainant asks the Commission to reconsider this under section 37 of the Code, a reconsideration of whether the Commission should prosecute the case before the Tribunal.

If a respondent now asks the Commission to reject a complaint at the outset under Decision 1 above, this can bog the case down for months, creating delays. These three decisions, which the Commission may have to make, should be streamlined and compressed. Opportunities for the Commission's investigation/conciliation process to become log-jammed with technicalities and procedural gamesmanship can thereby be reduced. Decisions 1 and 2 should be consolidated into one decision to the extent feasible. Regarding Decision 3, see the next section.
It is therefore recommended that:

#38. Bill 107 be amended to the extent feasible to amalgamate into one decision the Commission’s current separate initial screening and final gatekeeping decisions under ss. 34(1) and 36 of the Code.


C. LOWER THE LEGAL THRESHOLD FOR THE COMMISSION TO REFER A CASE TO A TRIBUNAL

The Code now has a fairly vague threshold for when the Commission can refer a case for hearing to the Human Rights Tribunal. That threshold should be lowered to make it easier for the Commission to refer a case to a Tribunal. The Code should also be amended to include strong language that tells the courts that, when the Commission decides to take a case to the Human Rights Tribunal, the courts should not interfere with that decision.

For example, where the merits of a case will depend on a credibility assessment of clashing evidence from the complainant and the respondent, where the Commission doesn’t determine based on its investigation and on the parties’ submissions, that the complainant’s case is inherently false, the case should be referred to the Tribunal. In that event, it would be the Tribunal’s job to make credibility assessments based on live testimony.
As another example, in a case where a complainant and respondent agree that their dispute is irresolvable and should be decided by the Tribunal, the parties should be able to jointly ask the Commission to refer the case for a hearing at the Human Rights Tribunal. On consent, the parties could submit to the Commission sufficient evidence, to show what happened, what is in dispute, and why the matter needs a hearing. This joint submission could be deemed to fulfill the Commission’s duty to investigate the case.

It is therefore recommended that:

#39. Bill 107 be amended to provide that when the Commission decides under s. 36(1) of the current Code whether to refer a case to the Tribunal, the threshold shall be lowered, e.g. so that:

(a) Where the merits of a case will depend on a credibility assessment of the complainant’s and respondent’s evidence, where the Commission doesn’t determine based on its investigation and on the parties’ submissions, that the complainant’s case is inherently false, the case should be referred to the Tribunal.

(b) Where a complainant and respondent agree that their dispute is irresolvable and should be decided by the Tribunal, the Commission may directly refer the case for a hearing at the Tribunal.

(c) The court shall not overturn a Commission decision to refer a case to the Tribunal except if the respondent can show that the Commission acted in bad faith.

D. REFORM HUMAN RIGHTS COMMISSION PROCESS FOR DECIDING TO DISMISS A COMPLAINT

The Commission’s current decision with the most final and potentially detrimental consequences for human rights complainants is its power to decide to not take a discrimination complaint to the Tribunal for a full hearing. If the Commission decides not to take a human rights complaint to the Tribunal for a full hearing, and if the Commission doesn’t reverse this decision after a complainant asks the Commission to reconsider it, the practical result is that the complainant’s human rights complaint is finally and permanently rejected and dismissed.
Those supporting the changes to the Human Rights Code that the Ontario Government announced on February 20, 2006 argue that this power of the Commission to dismiss complaints (“gatekeeping”) has led the Commission to turn down human rights complaints that had arguable merit. They also object to the fact that the Commission doesn’t give the complainant an oral hearing before making this decision. As noted elsewhere in this submission, Bill 107 doesn’t eliminate this gate-keeping function. It just creates new gatekeepers.
Instead of moving the gate-keeping role elsewhere, there could be substantial improvements made to the way that the Commission exercises this function, to make it more fair, prompt, open, and accurate.
(a) If the Human Rights Commission decides not to take a complaint to the tribunal for a full hearing, it should be required to give more fulsome reasons in writing for this decision.
(b) Right now, when the Commission makes its decision whether to take a human rights complaint to the Tribunal for a full hearing, it does so in a closed meeting. If it decides to dismiss the complaint, and a complainant asks the Commission to reconsider that decision, the Commission also considers that request in a closed meeting, without holding an open hearing. The complainant can only make written submissions. Critics of the current system object to the fact that a complainant can have their case permanently dismissed without a chance to see the decision-maker, and argue their case’s strengths to the decision-makers in person.

To improve this situation, the Commission could adopt a new procedure for dealing with a complainant’s request to reconsider a Commission decision to dismiss their human rights complaint. By this new procedure, if the Commission has decided not to take a human rights complaint to the Tribunal for a full hearing, and if the complainant asks the Commission to re consider that decision, the Commission could hold an open in-person hearing. The Commissioners could let the complainant and the respondent present arguments in person to the Commissioners on whether the case should proceed to the Tribunal for a full hearing. The parties could make their arguments based on the Commission’s investigation file and anything else the parties wish to submit to it.
To keep this process simple and prompt, there should be no testimony from witnesses. There would be no procedural objections and wrangling. Each party could be given a fixed period of time, like 30 minutes, to make their pitch. They can argue whatever points they want.
Then the Commission would make its final decision on whether the case should be referred to the Tribunal for a full hearing. The issue is a simple one. It should be decided promptly. Subsequently, if this procedure is adopted, then the Commissioners who preside at these reconsideration hearings, should be free to decide the question afresh i.e. to form their own opinion on whether the case should be prosecuted at the Tribunal.
(c) To speed up the process of deciding whether a case will be sent to the Tribunal for a full hearing, it shouldn’t be necessary for the case to be reviewed by all the Commissioners appointed to the Commission. Section 27(6) of the current Code lets a panel of three Commissioners make a decision. To move cases through the system more quickly, the Commission should have panels of three Commissioners decide whether to take a case to the Tribunal. If the panel of Commissioners decide not to refer the case to the Tribunal for a full hearing, and if the complainant then asks for this decision to be reconsidered at an oral hearing, a panel of three different Commissioners should preside at the oral hearing.
It is therefore recommended that:

#40. Bill 107 be amended to reform ss. 36 and 37 of the current code so that:

(a) A decision under s. 36 of the current Code whether to refer a complaint to the Tribunal for a hearing shall be made by a panel of three Commissioners.

(b) If the Commission decides under s. 36 not to refer a complaint to the Tribunal for a hearing, and if the complainant applies to have the Commission reconsider this decision, the complainant has the right to an oral hearing before a panel of three different Commissioners who will decide afresh whether to refer the case to the Tribunal. This hearing will be based on submissions by the parties, and shall not receive oral evidence.
XIV.
BREACH OF UNDERSTANDING WITH ONTARIO'S DISABILITY COMMUNITY
Bill 107 is a fundamental breach of the McGuinty Government's understanding reached with representatives of Ontario's disability community, during the development and passage of the Accessibility for Ontarians with Disabilities Act, 2005 .

In the 2003 election

, Premier McGuinty promised a new disability law with effective enforcement.
 After the 2003 provincial election, when the disability community spoke with the Government as the Accessibility for Ontarians with Disabilities Act was being developed, it was very important that nothing would weaken or take away rights that persons with disabilities enjoyed under the Human Rights Code. Several disability groups called for the new disability law to establish a new, independent enforcement agency to enforce removal and prevention of barriers against persons with disabilities.

The McGuinty Government said Ontarians with disabilities don't need a new independent enforcement agency, because Ontario already has the Human Rights Commission, with all its powers to receive, investigate and prosecute human rights complaints.

The disability community largely applauded the final Accessibility for Ontarians with Disabilities Act 2005 as a good total seamless package, though it didn't include everything the community wanted, because it was a good deal. Now after the fact, the Government plans to seriously weaken the Human Rights Commission via Bill 107. That undermines the Accessibility for Ontarians with Disabilities Act.

After so many in the disability community endorsed the Accessibility for Ontarians with Disabilities Act, it's unfair for the McGuinty Government to turn around and rip out most of the Human Rights Commission's teeth. It's especially unfair since, when he campaigned in 2003, Premier McGuinty promised in writing that his new disability law, at a minimum, would include the substance of his party's proposed amendments to the previous Conservative Government's weaker disability bill. Liberal-proposed amendments to the Harris Government's Bill 125 (the proposed Ontarians with Disabilities Act 2001), introduced in December 2001, included provisions to expand the Human Rights Commission's enforcement and investigation mandate in disability cases.
 The disability community was prepared to accept a disability act that didn't go that far, but it can't be expected to sit still for the Human Rights Commission being made even weaker, when Premier McGuinty promised it would be made stronger.


The disability community negotiated the AODA on the firm premise that persons with disabilities would retain full access to the Human Rights Commission's current enforcement powers. The McGuinty Government never even hinted that they might turn around and strip from the Human Rights Commission its core mandate to investigate/prosecute individual discrimination cases, At any of their many Disability Act public forums, round-tables, bargaining sessions or public hearings between 2003 and 2005. It was understood throughout that the AODA would be a supplement to the Human Rights Code and Commission. All the AODA's Provisions were designed on that firm foundation. For the Government to subsequently repeal that Commission mandate is to rip the foundation out from under the AODA and the negotiations that led to it. Any community endorsement of the AODA when it was passed in 2005 was premised on that foundation remaining intact.
After the McGuinty Government announced its plans to weaken the Human Rights Commission on February 20, 2006, the AODA Alliance and many other community organizations expressed the concern that this will seriously weaken the new Accessibility for Ontarians with Disabilities Act 2005 and will fly in the face of commitments and understandings regarding that legislation that the McGuinty Government had with the disability community. It was in the face of this that the McGuinty Government appears at the last minute to have added the Disability Rights Secretariat to Bill 107. When the McGuinty Government first announced its plans for human rights reform on February 20, 2006, it only announced an intent to create an Anti-racism Secretariat, not a Disability Rights Secretariat.

The weak Disability Rights Secretariat that Bill 107 proposes is utterly incapable of serving a meaningful role vis à vis the Accessibility for Ontarians with Disabilities Act 2005. To honour its understanding with the disability community, the McGuinty Government should ensure that Bill 107 does not eliminate the full recourse to the Human Rights Commission that Ontarians now enjoy.
It is no solution to this problem for the Government to now simply add some sort of new independent enforcement agency to the AODA. Because the Human Rights Code's and Commission’s mandate underpinned all discussions of all of the AODA, it would be necessary to revisit and re-negotiate all the AODA's provisions, to significantly strengthen them, in the absence of the Human Rights Commission's current mandate. Any such re-opening of the AODA must be accompanied with full public consultations before a bill, and full public hearings at the Legislature on a bill, consistent with Premier McGuinty's written April 7, 2003 election pledges regarding the Disability Act. (See Dalton McGuinty's April 7, 2003 letter to David Lepofsky, Chair, Ontarians with Disabilities Act Committee, in Appendix 5)
At least 50% of the cases that the Human Rights Commission handles are disability cases. Of these, a significant percentage also include claims of other grounds of discrimination. For people with disabilities to have their full Code rights respected, they must retain the full right to use the Commission's existing investigation/enforcement mandate both for claims based on disability and for claims based on other grounds that could be coupled with disability claims.
It is therefore recommended that:

#41. Bill 107 be amended to ensure that Ontarians retain full access to all the investigation, mediation, conciliation and prosecution services of the Human Rights Commission that they now enjoy.
XV.
BILL 107 REDUCES THE FORCE OF COMMISSION POLICIES AT THE TRIBUNAL
The Human Rights Commission now can play an important role in developing policy on human rights. The Commission has developed several important ground-breaking and influential policies on human rights.

Bill 107 lets the Commission retain this role. It contemplates a Commission primarily focused on research, public education and policy development.

Yet Bill 107 gives Commission policies the least legal significance possible. It doesn't make Commission policies on human rights binding on the Human Rights Tribunal when it decides cases. Section 44 of the bill merely says that the Tribunal shall consider any Commission document. This trivializes the commission's role as a meaningful policy maker. It further reduces the opportunity to bring broader public interest concerns into Tribunal hearings.

It is therefore recommended that:

#42. Bill 107 be amended to provide that in deciding a case, the tribunal shall apply and follow policies published by the Commission unless a party convinces the Tribunal that the Commission's policy is legally erroneous.

XVI.
PROVISIONS FOR TRANSITION FROM CURRENT CODE TO BILL 107 CREATE CHAOS
As noted throughout this brief, Bill 107 makes massive changes to human rights enforcement in Ontario. As with any Bill which brings about major change, Bill 107 includes transition provisions. These are needed to provide for the transition period. They must indicate what will be done with the approximately 2,500 cases now at the Commission or Tribunal, and the additional complaints that will be filed before any new bill is passed and proclaimed in force.

Orderly transition provisions are extremely important. They need to ensure a smooth start to a new system. They must prevent any new body from starting its activities with an existing caseload or backlog problem. They must also ensure fair treatment of those who launched cases under the current Code, and who have been relying on the existing law as they worked their way through the current human rights process.

Bill 107's transition provisions are seriously flawed. They fail to fulfill any of the foregoing goals. Instead, they create more delay and backlog, instead of fulfilling the Government's stated aim of reducing delays and backlogs in the human rights process.

Sections 51 to 56 of Bill 107 are the provisions which address the 2,500 or so human rights complaints that are already in the human rights system when Bill 107 comes into force. These sections provide that virtually all of these cases will have to be re-initiated at the Tribunal. The only cases that will continue to proceed under the existing Code are the very small percentage of cases which the Commission will have investigated and referred to the Tribunal, and where the Tribunal has begun to receive at least some evidence in the case.

Under Bill 107's transition provisions, all other cases must be restarted from scratch at the Tribunal. The complainants will lose whatever support or assistance they were receiving up to that point. These cases include:


i)
cases that have been fully or partially investigated by the Commission.


ii)
cases that are already in the process of being mediated by the Commission.


iii)
cases that the Human Rights Commission is assessing, to decide if they should be prosecuted.


iv)
cases that the Commission has investigated and has referred to the Tribunal for a hearing, but where the hearing hasn't begun, or where the hearing has begun but no evidence has been called (e.g. cases before the Tribunal which are tied up in weeks or months of pre-hearing technical and procedural motions).


A.
THE TRANSITION PROVISIONS HURT DISCRIMINATION VICTIMS
Sending the vast majority of cases now in the human rights system back to the starting gate at the Tribunal works real hardships on people who relied on the state of the law when they launched their human rights complaints. Engaging in a human rights complaint is time consuming and emotionally draining. Some cases at the Commission are seriously backlogged and have waited years for their investigation and public prosecution. To force these discrimination victims to go back to the starting line is unfair and for many, traumatic.

This transitional scheme is very unfair to complainants who took the time and effort to bring human rights proceedings with the reasonable expectation that they will have the benefit of the procedures and safeguards that the law now extends to them. It takes away such things as the right to a public investigation of their case, and the right to appeal to court, which were available to them when they embarked on the process. This will especially frustrate those discrimination victims facing a respondent who uses every opportunity and legal lever to delay and prolong the case, in the interests of demoralizing the complainant.

This same problem also confronts the many potential human rights complainants who haven't yet filed a human rights complaint, but who now face unlawful sexual harassment or discrimination in their jobs, or in access to housing, goods or facilities. This transition provision leaves them in limbo. They cannot file a complaint under the new regime, because it is not on line yet. On the other hand, it will seem pointless to file a complaint under the existing Code, except perhaps to fulfill the Code's short six-month limitation period. They may question whether to bother now taking part in a Commission investigation or mediation process that the Government could suddenly bring to a halt at any time by proclaiming Bill 107 in force.


B.
THE TRANSITION PROVISIONS ENTAIL MASSIVE WASTE OF RESOURCES
Sending all these cases back to the starting point at the Tribunal also entails a massive waste of public resources. Many of the existing cases have been mediated or conciliated by the Commission, have had an investigator invest time, have been assessed by the Commission, and some have had a public prosecutor assess and begin preparing to take the case to the Tribunal for a hearing. Under Bill 107, this investment is largely lost. Bill 107 doesn't ensure that complainants will get the benefit of any of the work done on their case, including any evidence which may have been unearthed by a Commission investigator.

C.
THE TRANSITION PROVISIONS SHIFT BACKLOG TO THE TRIBUNAL
Bill 107's scheme to send virtually all cases to the Tribunal on the day of Bill 107's proclamation ensures that the line-up at the Tribunal's door on the first day the new law goes into effect will be very, very long. The current Tribunal handles about a hundred cases annually. Bill 107 would initially multiply that caseload twenty-five times, on its first day.

Making this worse, nothing in this transitional scheme requires the Government to hold off proclaiming Bill 107 in force until the Government has finished all the tasks needed to ready itself for the new regime. Bill 107 doesn't require the Government to have appointed enough new Tribunal members to handle twenty-five times its current case load. It doesn't require the Tribunal to have hired enough staff to handle all the new work it must shoulder. It doesn't require that the Tribunal members and staff have had the training they need to get started. It doesn't require that the Government have provided the Tribunal with enough office space, phone lines, computers and other resources that it will need to deal with its mammoth new workload (including a flood of phone calls from the confused public as this new bill comes on line).

Under Bill 107, the Tribunal will likely be overwhelmed on its first day with angry and frustrated complainants, amplified by their loss of the Commission's investigative or prosecutorial support and the return of their cases to the starting point.


D.
ANY HUMAN RIGHTS LEGAL SUPPORT CENTRE WILL BE OVERWHELMED
Bill 107 doesn't require that the Government hold off proclaiming Bill 107 in force until the promised new Human Rights Legal Support Centre is established, and has sufficient staff and infrastructure. Even if the Government does establish a new Human Rights Legal Support Centre before proclaiming Bill 107 in force, to advise and represent every human rights complainant, that Centre will be overwhelmed on its first day of operations. It would need major infrastructure and staff to cope with the sudden arrival of 2,500 or more cases at its doorstep on the first day it opens for business. The first day will see an onslaught of complainants, confused and angry about the transfer of their files from the Commission to the Tribunal, and the loss of the support they had prior to the passage of the Bill.


E.
CABINET POWERS CAN CONFLICT WITH THE CURRENT TRANSITION PROVISIONS
Complicating this, section 56(4) of Bill 107 lets Cabinet make regulations governing the transition from the existing Code to the new system. These regulations can conflict with and override the provisions of the legislation. Section 56(4) provides:

(4) If there is a conflict between a provision in a regulation under this section and any provision of this Act or of any other regulation made under this Act, the regulation under this section prevails.

Cabinet is rarely given extraordinary power to override democratically-enacted legislation. Unlike legislation that the Legislature passes after public debate, regulations are made by Cabinet in closed session. Regulations require no public debate before they are passed.

There is no reason why Cabinet requires this excessive power. It could be used to even more substantially harm those discrimination victims who are now in the system, and who are already treated unfairly by Bill 107.

It is therefore recommended that:

#43. Sections 51 to 56 of the bill be amended to provide that any complaint that has been filed with the Commission before the date Bill 107 comes into force shall proceed and be dealt with under the existing Code, not under Bill 107's new system. Only human rights complaints filed on or after the date the bill comes into force should be dealt with under Bill 107's new system.

#44. Section 56(4) be eliminated from the bill.

Tied to the transition provisions is s. 12 of the bill. It lets Cabinet proclaim Bill 107 in force as soon as it wishes. It is necessary to ensure that the bill doesn't come into force until the Government has ensured that all key institutions are in place and sufficiently staffed to serve the public. It is also necessary to ensure that a party who is at least somewhat independent of or removed from Government certify that these institutions are in place.

It is therefore recommended that:

#45. Section 12 of the bill be amended to provide that ss. 1 to 11 of the bill do not come into force until:

(a) the Ontario Human Rights Commission has certified to the Legislature that the key institutions are ready to serve the public under Bill 107 including, without limiting the generality of the foregoing, the Human Rights Tribunal, and the Human Rights Legal Support Centre, and

(b) the Lieutenant Governor proclaims this Act in force.

XVII.
CHANGES TO THE CODE SHOULD BE REGULARLY REVIEWED
The Ontario Government appears confident that Bill 107's dramatic changes will succeed. Many others believe that the new system will be rife with problems. The Bill should include provisions to provide for regular and timely review of the system, in order to make further changes to the Code as needed.

Bill 107 requires a single review of the Human Rights Code, five years after the Bill goes into effect. Section 10 of Bill 107 provides that the minister shall appoint a person to undertake a review of the implementation and effectiveness of the changes resulting from the enactment of the Bill. The person must submit a report of his or her findings to the minister within one year.

The proposed review is insufficient. It needs to be strengthened. First, the review is deferred too far into the future. It should be undertaken no more than three years after Bill 107 comes into force. Further reviews should be required after this at five-year intervals.

Bill 107 also does not ensure that there will be an open public consultation as part of this review. It simply requires the person appointed to conduct a review and make a report. The Ontario Government was widely criticized for a lack of sufficient consultation in the development of Bill 107. Public involvement will be all the more important in reviewing the results of the Code's alteration.

The Bill gives the minister responsible for the Code the sole authority to choose who will do the report. It is preferable that this be done by Cabinet, with advice from the minister. This may help ensure that the report is unbiased. The Bill should also provide that any report or review of the system will promptly be made public.

A good model for such legislative reviews is that provided for in the Accessibility for Ontarians with Disabilities Act 2005.
 The Accessibility for Ontarians with Disabilities Act’s legislative review clause was beefed up in response to input from the disability community. It provides for a first review after four years, for a bill that goes into effect immediately on proclamation. As such, three years would be suitable for Bill 107. The Accessibility for Ontarians with Disabilities Act requires the review to involve public consultation, requires the report to be made public, empowers Cabinet to appoint the person conducting the review, and prescribes subsequent reviews every three years.

It is therefore recommended that:

#46. Section 10 of Bill 107 be amended to provide that

(a) the first legislative review of Bill 107 will occur three years after Bill 107 is passed;

(b) the review must involve open public consultations, including with equality-seeking groups;

(c) Cabinet shall appoint the person to conduct the review, with input from the minister;

(d) The review report shall promptly be laid before the Legislature and be made public; and

(e) there shall subsequently be reviews following the same procedure every five years.

XVIII.
NEED FOR HUMAN RIGHTS ENFORCEMENT SYSTEM TO BECOME BARRIER-FREE
For the human rights enforcement system to be effective, it must be fully accessible to complainants. Existing barriers to the system must be identified and removed. Ongoing strategies need to be put in place, to ensure that no new barriers to access are created in future. This follows from the requirements of the Code itself, and from the Ontarians with Disabilities Act 2001 and the Accessibility for Ontarians with Disabilities Act 2005.

A Comparable process for achieving this to that which the Ontarians with Disabilities Act Committee championed for a decade, and its successor, the AODA Alliance now champions, would be effective for persons with disabilities and for other equality-seeking groups.

It is therefore recommended that:

#47. Bill 107 be amended to require that:

(a) the Human Rights Commission and the Human Rights Tribunal each annually develop and make public an accessibility plan, after consulting with equality-seeking groups.

(b) The accessibility plan will comprehensively identify barriers to access to the human rights enforcement system impeding Code-protected groups such as persons with disabilities and racial and religious minorities, and shall specify the steps to be taken to remove and prevent such barriers, the time lines within which those steps shall be completed, and the progress made in the past year towards the identification, removal and prevention of those barriers.

XVIX.

BILL 107 REDUCES COMMISSION POWER TO EVALUATE PROPOSED SPECIAL PROGRAMS
As part of its overall plan to reduce the powers of the Human Rights Commission, s. 2 of Bill 107 narrows and reduces the Commission's power to decide whether a programme outside the Ontario government is a "special programme" within the meaning of s. 14(1) of the Code. Section 14(1) exempts from attack under the Code a special programme. A special programme is a programme that is designed to relieve hardship or economic disadvantage or to assist disadvantaged persons or groups to achieve or attempt to achieve equal opportunity or that is likely to contribute to the elimination of the infringement of rights under Part I. This aims at protecting affirmative action or employment equity programmes from being attacked by members of non-disadvantaged groups as alleged reverse discrimination.

Under s. 14 of the current Code, the Commission can, either on its own initiative or at the request of another party, inquire and decide whether a programme (apart from programmes operated by the Ontario Government) is a special programme within the meaning of s. 14(1) of the Code, and as such, is exempt from Code complaints. An application for such an inquiry can be made by a human rights complainant (who claims the programme discriminates against him or her) or by the party who operates the programme.

Under the current Code, the Commission has the power to make an order declaring:

* that the special programme, as defined in the order, does not satisfy the requirements of subsection (1); or

* that the special programme as defined in the order, with such modifications, if any, as the Commission considers advisable, satisfies the requirements of subsection (1). (See code s. 14(2).

What is the significance of such an order? The current Code doesn't say that the Human Rights Tribunal can overturn such an order, or that an order can be appealed to court (apart from the narrow remedy of judicial review applications). To the extent that such orders are treated as binding, this now gives the Commission important leverage over organizations (other than the provincial government) who operate programmes that might qualify as special programmes. The Commission can now negotiate with an organization that, if the organization incorporates needed protections in the programme, then it can be granted an exemption. If not, then the Commission can declare that the programme isn't a special programme. That takes an important legal defence away from the programme.

Section 2 of Bill 107 inexplicably reduces this power. This makes it far less relevant and useful. First, it only gives the Commission the power to declare that a programme is a special programme either as is, or subject to Commission-designated conditions. Bill 107 totally takes away the Commission's important power to declare that a programme is not a special programme. Thus, as amended, s. 14 of the Code gives the Commission a carrot, but takes away its stick. Under Bill 107, the Commission's leverage in this process is substantially reduced.

Second, Bill 107 limits the force of a Commission ruling on a special programme application. It provides that if the Commission makes an order designating that a programme is a special programme, the order is only binding in the Human Rights Tribunal in the absence of evidence to the contrary.

Third, Bill 107 reduces the possible involvement of complainants in this special programme designation process. Under the current Code, a complainant potentially can be involved in this process. The complainant can even bring a request, if aggrieved, to have the Commission reconsider its decision. (See Code s. 14(3).) This is exacerbated by the fact that under Bill 107, unlike under the current Code, the Commission isn't mandatorily aware of all human rights complaints that are filed under the Code.

In one respect, Bill 107 leaves the s. 14 process intact, when it would be better if Bill 107 altered the current Code. Now the Commission cannot make any order designating whether a programme is a special programme, if the programme is operated by the Ontario government.

There is no reason for this. It may be that Ontario Government programmes are at least as appropriate, if not more appropriate for review by the Commission.

Fourth, even if the Commission takes part in an assessment of whether a program is a special program within the meaning of s. 14(1) of the Code, Bill 107 doesn't include the Commission as of right as a party at a subsequent Tribunal hearing where the program's status comes in issue.

A person might file a complaint against a program that has been before the Commission for an assessment of whether it qualifies as a special program. Under Bill 107, the Commission isn't automatically a party to that Tribunal hearing. The Tribunal has no duty to let the Commission take part in the hearing.

It may well fall on the shoulders of a private person, the complainant, to respond to evidence on the "special programme" issue that the respondent adduces. This could be so under Bill 107, even though the Commission may have knowledge, expertise and evidence to share on point. This further shows how Bill 107 inappropriately privatizes human rights enforcement, while potentially wasting public funds (here, the funds the Commission may have spent assessing a programme to see if it qualifies as a special programme).

It is therefore recommended that:

#48. Section 2 of Bill 107 be eliminated, so that the Human Rights Commission retains its full current power to review programmes as possible "special programmes" under s. 14(1) of the Code.

#49. Bill 107 be amended to repeal s. 14(5) of the current Code, so that programmes operated by the Ontario Government can be reviewed by the Commission to determine whether they qualify as a special programme under s. 14.(1) of the Code.

APPENDIX 1:
LIST OF AODA ALLIANCE’S RECOMMENDATIONS
The AODA Alliance proposes these amendments to Bill 107:

#1.
Bill 107 should be amended so that it does not repeal the Commission's powers under Part III of the current Code to investigate, conciliate, and where warranted, prosecute human rights complaints.

#2.
Bill 107 should be amended to give human rights complainants the option of either taking their complaint directly to the Tribunal, or lodging it with the Human Rights Commission, with access to all the public investigation, mediation, conciliation and public prosecution powers and duties that the Code now provides.

#3.
Section 46.1 of the bill be amended to provide that every human rights complainant has the right to publicly-funded effective legal representation by a lawyer in proceedings at the Human Rights Tribunal from the outset of the complaint through and including all appeals and the enforcement of any Tribunal order.

#4.
Bill 107 be amended to require that government decisions over the funding of legal representation must be reported to and approved in advance by the Legislature.

#5.
Bill 107 be amended to require that a special all-party committee of the Legislature with equal representation from all political parties shall annually review the Government's funding for legal services for human rights complainants, and shall make recommendations to the Legislature regarding the level of funding for the following year.

#6.
Bill 107 be amended to eliminate the Tribunal's power to dismiss or defer a human rights complaint without first holding an oral hearing.

#7.
Section 37 of Bill 107 be amended to provide that the Tribunal shall offer mediation services, but that the parties have the right to decline to take part in them, without prejudice to any right to a hearing they enjoy under the Code.

#8.
Bill 107's new s. 35 be amended to extend the deadline for filing a human rights complaint to two years, while retaining the power to extend this period if delay was incurred in good faith and caused no substantial prejudice.

#9.
Bill 107 be amended to provide that the Tribunal may not order a complainant to pay legal costs at the tribunal, and that a court may not order a complainant to pay legal costs on a judicial review application, or (if appeals to court aren't abolished by Bill 107) on an appeal to court.

#10.
Bill 107 be amended to eliminate s. 45.2, and to prohibit the Tribunal from charging user fees.

#11.
Bill 107 be amended to establish an arms-length, non-partisan process for screening appointments to the Human Rights Tribunal and Human Rights Commission based solely on merit and expertise.

#12.
Section 38 of the bill be amended to provide that the Tribunal may not make rules that override or are inconsistent with the Statutory Powers Procedure Act.

#13.
The Bill be amended to provide that, before the Tribunal may make rules, it must publicly post a draft of the rules, invite public input, and consider that input before finalizing the rules.

#14.
The new s. 32 of the Code, as created by Bill 107, be amended so that it does not give the Tribunal power to make rules that would permit Tribunal employees to testify at a hearing.

#15.
The bill be amended to ensure that the Tribunal, which is the judge in human rights cases, cannot also give itself the power to be the investigator in human rights cases.

#16.
Bill 107 be amended throughout to remove any reference to "systemic" issues, discrimination or cases, as a criterion for any case, remedy, proceeding, or jurisdiction.

#17.
Section 36 of Bill 107 be amended to permit the Human Rights Commission to initiate its own complaint in any case, regardless of whether it is a systemic case and not subject to any additional requirements.

#18.
Bill 107 be amended to provide that no party can challenge the Human Rights Commission's decision to initiate its own human rights complaint, so long as the complaint is within the Code's overall jurisdiction.

#19.
Bill 107 be amended to ensure that when the Commission initiates its own complaints, it has all the investigation powers it needs.

#20.
Section 39 of Bill 107 be amended to give the Human Rights Commission the right to intervene in any case before the Tribunal and to require the Tribunal to forward to the Commission a copy of every human rights complaint filed with the Tribunal.

#21.
Section 43 of Bill 107 be amended to enable the Commission, when it launches its own human rights complaint, to seek remedies not only regarding future practices, but also for past discrimination, including all remedies now available under the current Code, and any additional remedies that are otherwise made available under any expanded remedy power to be provided in an strengthened Bill 107.

#22.
Section 42 of Bill 107 be amended to substantially broaden the power of the Tribunal to issue strong remedies to prevent future acts of discrimination, and to provide that remedies are available which derive from the evidence at the hearing, irrespective of the subject matter of the complaint.

#23.
Bill 107 be amended to include within the mandate of the Human Rights Commission the power and duty to monitor and enforce compliance with tribunal remedies orders, and to give the Commission the investigative powers needed to serve that function.

#24.
Bill 107 be amended to provide that the Commission be empowered to mediate/conciliate all human rights complaints filed under the Code, with a mandate to seek public interest remedies where appropriate.

#25.
Section 35 as re-formulated by Bill 107 be amended to permit a community organization that has membership from a Code-protected group to file a human rights complaint, where the organization has a genuine interest in the complaint and where it would otherwise be difficult for victims of the alleged discrimination to avail themselves of the procedures to enforce the Code.

#26.
Bill 107 be amended to provide readily enforceable deadlines for key steps in human rights enforcement, including a requirement that a hearing on the merits in a human rights complaint will commence within 90 days of the filing of the complaint.

#27.
Section 45 of the Bill be amended to retain the complainant's current right to appeal to court from the Tribunal's final decision or order in the case of a complainant who is unsuccessful at the Tribunal.

#28.
Bill 107 be amended to require any party filing an appeal or judicial review application in court, contesting a decision or order of the Human Rights Tribunal, to serve a copy of the appeal or judicial review application on the Human Rights Commission, and granting the Commission the right to take part in the court proceedings as a party.

#29.
Bill 107 be amended to provide that no court shall order a complainant to pay court legal costs of a respondent in an appeal or judicial review application unless the complainant's position in that court proceeding was frivolous, vexatious, advanced in bad faith.

#30.
Section 35(5) of Bill 107 be repealed.

#31. 
Bill 107 be amended to retain in Code s. 27 the current requirement that there must be at least seven commissioners appointed to the Commission.

#32.
Bill 107 be amended to provide that the Human Rights Commission reports directly to the Legislature, not to a minister of the Ontario Government.

#33.
Bill 107 be amended to establish an arms-length, non-partisan public process for screening appointments to the Human Rights Commission based on clear merit-based qualifications.

#34.
Bill 107 be amended, if it has been amended to require creation of a new Human Rights Legal Support Centre, to provide a similar public process for screening appointments to the Centre's governing board to ensure its independence from Government, competence and expertise.

#35.
Bill 107 be amended to:

(a) expand the mandate of the Disability Rights Secretariat and Anti-Racism Secretariats to include the investigation, conciliation and prosecution of disability complaints under the Code, whether or not they are definable as systemic cases;

(b) confer on the Secretariats at least as much power to investigate, conciliate and prosecute cases as the Commission enjoyed under the current Code;

(c) eliminate the six-person cap on the size of the Secretariats;

(d) provide that the members of the Secretariats shall be appointed by the same independent merit-based selection process as is proposed for appointment of Commissioners; and

(e) require that the Secretariats be provided sufficient staffing and funding to fulfill their mandate.

#36.
Section 31.1 of the Code, as created under Bill 107, be amended:

(a) to provide that the Commissioners may appoint advisory groups to advise the Commission on elimination of discrimination;

(b) to establish a merit-based appointment process for advisory group members;

(c) to provide for reimbursement for expenses and reasonable compensation for advisory group members for their work for the advisory group; and

(d) to give the advisory groups a mandate to consult the public on the work of the advisory group.

#37.
Bill 107 be amended to require the Government to have an independent external audit of the Human Rights Commission’s investigation, mediation, conciliation and gatekeeping functions in order to recommend administrative reforms to make these processes quicker, fairer and more reliable.
#38.
Bill 107 be amended to the extent feasible to amalgamate into one decision the Commission’s current separate initial screening and final gatekeeping decisions under ss. 34(1) and 36 of the Code.

#39.
 Bill 107 be amended to provide that when the Commission decides under s. 36(1) of the current Code whether to refer a case to the Tribunal, the threshold shall be lowered, e.g. so that:

(a) Where the merits of a case will depend on a credibility assessment of the complainant’s and respondent’s evidence, where the Commission doesn’t determine based on its investigation and on the parties’ submissions, that the complainant’s case is inherently false, the case should be referred to the Tribunal.

(b) Where a complainant and respondent agree that their dispute is irresolvable and should be decided by the Tribunal, the Commission may directly refer the case for a hearing at the Tribunal.

(c) The court shall not overturn a Commission decision to refer a case to the Tribunal except if the respondent can show that the Commission acted in bad faith.
#40.
Bill 107 be amended to reform ss. 36 and 37 of the current code so that:

(a) A decision under s. 36 of the current Code whether to refer a complaint to the Tribunal for a hearing shall be made by a panel of three Commissioners.

(b) If the Commission decides under s. 36 not to refer a complaint to the Tribunal for a hearing, and if the complainant applies to have the Commission reconsider this decision, the complainant has the right to an oral hearing before a panel of three different Commissioners who will decide afresh whether to refer the case to the Tribunal. This hearing will be based on submissions by the parties, and shall not receive oral evidence.
#41. Bill 107 be amended to ensure that Ontarians retain full access to all the investigation, mediation, conciliation and prosecution services of the Human Rights Commission that they now enjoy.
#42.
Bill 107 be amended to provide that in deciding a case, the tribunal shall apply and follow policies published by the Commission unless a party convinces the Tribunal that the Commission's policy is legally erroneous.

#43.
Sections 51 to 56 of the bill be amended to provide that any complaint that has been filed with the Commission before the date Bill 107 comes into force shall proceed and be dealt with under the existing Code, not under Bill 107's new system. Only human rights complaints filed on or after the date the bill comes into force should be dealt with under Bill 107's new system.

#44.
Section 56(4) be eliminated from the bill.

#45.
Section 12 of the bill be amended to provide that ss. 1 to 11 of the bill do not come into force until:

(a) the Ontario Human Rights Commission has certified to the Legislature that the key institutions are ready to serve the public under Bill 107 including, without limiting the generality of the foregoing, the Human Rights Tribunal, and the Human Rights Legal Support Centre, and

(b) the Lieutenant Governor proclaims this Act in force.

#46.
Section 10 of Bill 107 be amended to provide that

(a) the first legislative review of Bill 107 will occur three years after Bill 107 is passed;

(b) the review must involve open public consultations, including with equality-seeking groups;

(c) Cabinet shall appoint the person to conduct the review, with input from the minister;

(d) The review report shall promptly be laid before the Legislature and be made public; and

(e) there shall subsequently be reviews following the same procedure every five years.

#47.
Bill 107 be amended to require that:

(a) the Human Rights Commission and the Human Rights Tribunal each annually develop and make public an accessibility plan, after consulting with equality-seeking groups.

(b) The accessibility plan will comprehensively identify barriers to access to the human rights enforcement system impeding Code-protected groups such as persons with disabilities and racial and religious minorities, and shall specify the steps to be taken to remove and prevent such barriers, the time lines within which those steps shall be completed, and the progress made in the past year towards the identification, removal and prevention of those barriers.

#48.
Section 2 of Bill 107 be eliminated, so that the Human Rights Commission retains its full current power to review programmes as possible "special programmes" under s. 14(1) of the Code.

#49.
Bill 107 be amended to repeal s. 14(5) of the current Code, so that programmes operated by the Ontario Government can be reviewed by the Commission to determine whether they qualify as a special programme under s. 14.(1) of the Code.

ENDNOTES
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ACCESSIBILITY FOR ONTARIANS WITH DISABILITIES ACT ALLIANCE

McGUINTY GOVERNMENT HUMAN RIGHTS REFORM FACT CHECK

This Fact Check is an attempt to help ensure that public discussion and debate on Bill 107 is based on accurate and complete facts.
GOVERNMENT STATEMENT: 
When introducing Bill 107, Attorney General Michael Bryant stated: “Today, with this bill, we would add a third pillar to the human rights system: full access to legal assistance. We would establish a new human rights legal support centre to provide information, support, advice, assistance and legal representation for those who are seeking a remedy before the tribunal.”

FACT:
· It is vital that all complainants have effective legal representation before the Tribunal.

· Bill 107 doesn’t establish any Human Rights Support Centre
· Bill 107 doesn’t guarantee discrimination victims legal representation, it only provides the Attorney General the ability to make agreements to pay organizations to give legal advice or representation.
· Bill 107 doesn’t require the Attorney General to make any funding agreements or spend any money.
· Even if the Attorney General agrees to fund an organization for legal services, under Bill 107 he or she can later withdraw that funding without notice or Legislative approval.

GOVERNMENT STATEMENT:
Bill 107 strengthens the Ontario Human Rights Commission. Attorney General Michael Bryant stated: “The Human Rights Code Amendment Act, 2006, if passed, would strengthen Ontario's human rights commission.”

FACT:

· Bill 107 takes away the Commission’s key investigation powers
· Bill 107 reduces the Commission’s power to initiate its own human rights complaints

· Bill 107 eliminates the Commission’s role as public prosecutor at all Tribunal hearings
· Bill 107 seriously weakens the Human Rights Commission

GOVERNMENT STATEMENT: Attorney General Michael Bryant stated: “[The Commission] would have the ability to intervene in or initiate complaints on systemic issues affecting the public interest before the tribunal.”

FACT:

· Bill 107 doesn’t give the Commission the right to intervene in human rights cases that others bring before the Human Rights Tribunal
· At most, the Commission may be able to ask to intervene
· The Tribunal can always say no, unless the bill is amended to give the Commission the right to intervene
GOVERNMENT STATEMENT: Attorney General Michael Bryant stated: “The Commission will still have a critical role in resolving human rights complaints.”
FACT:
· Bill 107 takes away the Commission’s role in the resolution of most human rights complaints

· Currently the Commission signs off on the settlement of a human rights complaint providing the Commission with the ability to include public interest remedies to prevent future discrimination. Most cases are now resolved this way. In contrast, Bill 107 excludes the Commission from most cases.
GOVERNMENT STATEMENT: “[U]nder the bill, the tribunal would have the capacity to ensure that all relevant evidence is before it, and would be able to compel parties to provide this information within set time limits.”

FACT:

· The power to order the production of evidence is a common power of Tribunals and is only effective when parties are sophisticated enough to know what evidence to ask for. An unrepresented complainant gets no benefit from this.

· The only way this statement can have significant meaning is if the Bill is proposing to make the Tribunal a public investigator. If so, this would cause significant unfairness. There must be a sharp separation between the public investigator that investigates illegal actions and the tribunal that receives and weighs evidence and decides the case.
GOVERNMENT STATEMENT: With Bill 107 “[a] new anti-racism secretariat and a new disability rights secretariat would be established within the human rights commission to ensure that Ontario and the Ontario Human Rights Commission entrench its long-standing commitment to addressing inequality in historically disadvantaged communities”

FACT:
· This is nothing new. Both branches within the Human Rights Commission existed at various times in the past, and under slightly different names.
· Under Bill 107, they are far weaker, backed by far narrower powers.
· The proposed Disability Secretariat largely duplicates, in a weaker form, the Government’s existing Ontario Disability Accessibility Directorate.
GOVERNMENT STATEMENT: Attorney General Michael Bryant stated: Ontario Human Rights Commissioner Barbara Hall is supportive of moving forward on direct access.”

FACT:
· Ontario Human Rights Chief Commissioner Barbara Hall stated: “Recent reports suggest that I support the direct access model. These statements are inaccurate. I do not support any specific system, and will not until all of the parameters are made public. Any reform must be based on international principles and involve all affected communities.”

GOVERNMENT STATEMENT: Attorney General Michael Bryant stated that there is a community consensus around reform proposals in the 1992 Mary Cornish report on human rights reform. 

FACT:
· There has never been a community consensus around the proposal to eliminate the Human Rights Commission as the key public investigator and public prosecutor of discrimination complaints.
· There is significant opposition to the direction of the Government’s proposed reforms, which have been conveyed to the McGuinty Government and the Attorney General.

· There are significant differences between the recommendations contained in the Cornish report and the provisions of Bill 107. Support for the Cornish report cannot be equated with support for the current government proposal.

GOVERNMENT STATEMENT: Attorney General Michael Bryant said it takes an average of five years to resolve a human rights complaint.

FACT:
· While there is a backlog that needs to be addressed, the Government’s own statistics disprove its claim that it takes an average of five years to resolve a complaint:
In 2004-05, of the 2,399 cases filed with the Commission:

· 2,117 cases were completed at the Commission: Average 12.9 months

· 143 cases were referred to the Tribunal: Average 27.6 months

· An additional 27 cases were sent to the Tribunal after a reconsideration by the Commission of a previous decision

· Number of complaints over three years old at the Commission: 85 (3 % of 2,880 active caseload)

GOVERNMENT STATEMENT: Attorney General Michael Bryant stated: under the current system, there is no legal representation to assist any human rights complainant at any stage in the human rights process.
 He also stated: “A complainant only receives legal support in the current system if they retain their own lawyer at their own expense.”

FACT:
· At present, in every case that goes before the Human Rights Tribunal, the Human Rights Commission provides a public prosecutor who has carriage of the case. They present the complainant’s human rights complaint. They seek a remedy for the complainant and are mandated to also seek public interest remedies to prevent future discrimination, whether or not the complainant seeks these.
· The complainant can also bring their own lawyer if they wish, and of course, if they can arrange and afford to get one. However, the Commission’ prosecutor’s role is similar to that of a Crown prosecutor in criminal cases. They seek to prove through evidence and legal argument that the respondent violated the complainant’s human rights.
· Bill 107 would take away the Commission’s role of a public prosecutor.
· The current system is designed to allow an individual to navigate the system themselves. There should be more guaranteed supports in place. Bill 107 does not provide more support. It actually eliminates all guaranteed support.

GOVERNMENT STATEMENT: Attorney General Michael Bryant stated Bill 107 will ensure that everyone who files a human rights complaint will get their “day in court”, a hearing before the Tribunal. He said his bill responds to the criticism that under the current system, the Human Rights Commission can decide a complaint won’t proceed and that there will be no hearing.

FACT:
· Bill 107 doesn’t guarantee that each human rights complainant will get a hearing before the Tribunal. To the contrary, s. 41 of bill 107 provides that the Tribunal can dismiss a complaint on several grounds without holding a hearing. 
 As well, s. 34 allows the Tribunal to pass rules that provide that the Tribunal need not hold a hearing. 

GOVERNMENT STATEMENT: Attorney General Michael Bryant stated: under the current human rights system, most human rights complaints are resolved behind closed doors, but in contrast under bill 107, they will be resolved in the open, with the public able to see, thereby helping better root out systemic discrimination. 

FACT:
· Under bill 107, there is no requirement that human rights complaints be resolved in open, public proceedings. To the contrary, most cases will likely be resolved under Bill 107 without public proceedings, as is the case now.
· As noted above, the Tribunal has the power to dismiss complaints on several grounds, without holding a hearing. The Tribunal has the power to make rules limiting the availability of a hearing to persons whose complaints are not dismissed on preliminary grounds.
· The tribunal properly has the power to mediate settlements.
· Bill 107 doesn’t require that mediation to take place in public. To do mediation in public would substantially hamper the mediation process.
· Currently the majority of human rights complaints are resolved through mediations, negotiations or conciliations either at the Human rights Commission or at the Tribunal and are not held in public. Bill 107 does not change this.

· In the current system, the Commission reviews all settlements to ensure that they comply with the Human Rights Code. Under Bill 107, complainants do not have that protection. Settlements will be more private.
GOVERNMENT STATEMENT: Attorney General Michael Bryant stated: under Bill 107, the Human Rights Commission will be able to go out and investigate systemic discrimination and to take action on it, for the benefit of the thousands or millions of Ontarians who face discrimination but aren’t among those bringing forward human rights complaints.

FACT:
· Bill 107 significantly weakens the Human Rights Commission’s capacity to investigate and prosecute systemic discrimination. It repeals the Commission’s statutory investigation powers in s. 33 of the current Human Rights Code.

· Bill 107 also significantly reduces the power of the Human Rights Commission to initiate its own complaints. Currently, s.32 the Human Rights Code imposes no preconditions on when the Human rights Commission may launch its own complaint, and on what remedies the Commission can seek.

· In contrast, Bill 107 only allows the Commission to launch its own human rights complaint in “systemic” discrimination cases, and only if the Commission hasn’t been able to address the matter under Part III of the bill, and only if the proceeding is in the “public interest”. The bill doesn’t define this term. 

· Under s. 43 of the bill, the Commission would only be able to seek remedies in relation to future practices. It cannot seek remedies to rectify or compensate for past discrimination.

· In contrast, the current code doesn’t impose any such restriction on the remedies the Commission can seek when it launches its own human rights complaint.
GOVERNMENT STATEMENT: Attorney General Michael Bryant stated that a benefit of Bill 107 is that it creates a new “Disability Rights Secretariat” which differs from the Ontario Government’s existing Disability Accessibility Directorate”. 
 He said the existing Disability Accessibility Directorate doesn’t deal with matters that are a violation of the Human Rights Code, and doesn’t deal with matters affecting systemic discrimination.

FACT:
· The core mandate of the existing Disability Accessibility Directorate is to deal with key parts of the Human Rights Code’s protections for persons with disabilities, via developing accessibility standards that derive from the Code’s duty to accommodate, and to remove and prevent barriers against persons with disabilities.

GOVERNMENT STATEMENT: Attorney General Michael Bryant said that one of the goals of Bill 107’s reform is to provide “due process” to those who appear before the Human Rights Tribunal. He stated: “The purpose of a direct-access system… is partly to provide access … give due process and give timely justice to those who appear before the Human Rights Tribunal.”
FACT:
· Bill 107 reduces, rather than assures, protections for “due process” for persons who appear before the Human Rights Tribunal.
· Presently the Tribunal is required to comply with all the requirements for “due process” (i.e. a fair hearing) that are provided for in the Statutory Powers Procedure Act. In contrast, s. 38 of Bill 107 permits the Tribunal to make procedural rules that override and don’t comply with the Statutory Powers Procedure Act’s due process Requirements.

GOVERNMENT STATEMENT: Attorney General Michael Bryant stated: Bill 107 isn’t taking Ontario down the road of the highly criticized reforms in British Columbia. He said that unlike in B.C. Bill 107 will provide legal supports and maintain the Human Rights Commission.

FACT:
· Bill 107 substantially resembles the widely-condemned changes to B.C.’s human rights system.
· Both require human rights complainants to take their case directly to the Human rights Tribunal.
· Both eliminate the role of the public Human Rights Commission as the public investigator of all non-frivolous human rights complaints.
· Both eliminate the role of the Human Rights Commission as public prosecutor of all cases that go before the Human Rights Tribunal.
· Contrary to the Attorney General statement, B.C. does provide limited funding for a legal clinic to give legal support within its limited budget for human rights complainants, and Bill 107 does not require the provision of legal supports, that is left to the discretion of the Minister of the day.
· A difference between B.C. and Ontario is that B.C. completely eliminated its Human Rights Commission. In contrast Bill 107 leaves the Commission in place, but eliminates most of its powers and mandate.

GOVERNMENT STATEMENT: Attorney general Michael Bryant stated: under the current human rights system, there is no access to justice.

FACT:
· While there is need to improve the current system, it is inaccurate to say that there is no access to justice under the current system.
· The Human Rights Commission now reaches voluntary resolutions of more than 1500
 cases annually. The law books contain many successful precedent-setting decisions that the Commission has successfully prosecuted before the Human Rights Tribunal.

· What the current system needs is adequate funding and revisions to s. 36 of the Code so that the Commission takes more cases to the Tribunal. There is no need to eviscerate the Commission to solve the existing problems and improve access to justice.
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A.
INTRODUCTION

On February 20, 2006 the Ontario Government announced plans to introduce a bill into the Legislature this spring to amend the Ontario Human Rights Code, with the aim of speeding up the enforcement of human rights. The Government’s bill, whose details haven’t been made public, will remove the Ontario Human Rights Commission’s lead mandate to investigate and prosecute discrimination complaints before the Human Rights Tribunal. The Government says that under its plans, discrimination victims will file and present their human rights complaints directly with the Human Rights Tribunal, whose job is to rule on these complaints. The Ontario Human Rights Commission is the public agency now charged with responsibility to publicly investigate and prosecute those who unlawfully discriminate on grounds such as mental or physical disability, race, religion, sexual orientation, sex or age.
The Government proposes to require discrimination victims to investigate and prosecute their own cases. It has made vague statements about providing legal advice and supports to discrimination victims. However the Government has yet to answer requests for specifics.

The AODA Alliance is a province-wide non-partisan voluntary, grass-roots coalition of individuals and community organizations from Ontario’s disability community. It’s united mission is: “To contribute to the achievement of a barrier-free Ontario for all persons with disabilities, by promoting and supporting the timely, effective, and comprehensive implementation of the Accessibility for Ontarians with Disabilities Act.” The AODA Alliance recognizes that the Human Rights Code and a strong effective Ontario Human Rights Commission to enforce it are absolutely indispensable for the achievement of a barrier-free Ontario for all people with disabilities through the AODA.
The AODA Alliance believes that the Ontario Government’s planned changes to the human rights enforcement system, announced on February 20, 2006, is seriously flawed. It will make things worse, not better. We explain why in Appendix 1 to this Discussion Paper. For more details, visit:

http://www.dawn.thot.net
The AODA Alliance strongly believes that Ontario’s human rights enforcement system needs to be significantly improved. Unfortunately, the Ontario Government hasn’t released a Discussion Paper offering a range of options on how to fix this system. Public discussion and debate on this topic since the Government’s February 20, 2006, announcement has focused on the pros and cons of the Government’s single proposed option, an option, which many community organizations oppose.
Many individuals and community organizations including the AODA Alliance have called on the Ontario Government, before introducing a bill into the Legislature, to hold an open, accessible, province-wide public consultation on how to improve Ontario’s system for enforcing the Ontario Human Rights Code. To help the public think about this issue, the AODA Alliance prepared this Discussion Paper, which:

* Briefly explains how the Human Rights Code is now enforced.

* Lists key principles that could guide reform of the enforcement of human rights.
* Suggests eleven options, which could be considered to improve this system.

This Discussion Paper offers these options to help generate public discussion. You may like some, all or none of them. These options may help you think of other options for reform. By offering these options for discussion, the AODA Alliance Board has not endorsed them as a package. The options are not listed in any order of importance.*

The AODA Alliance has to date, called on the Ontario Government to strengthen the Ontario Human Rights Commission, not weaken it. The only proposal that the AODA Alliance has so far urged upon the Government is to increase the Human Rights Commission’s budget. That idea is expanded upon in Option 1, below.
The AODA Alliance wants your feedback on this Discussion Paper. What do you think, of these options? Which do you like or dislike? What other options might you suggest? What are the top priorities?
Remember we must be practical. Long experience shows that the provincial government isn’t receptive to proposals that have an unrealistic price tag. On the other hand, we don’t have to accept the current Human Rights budget as cemented in stone.
Please understand that our volunteer Board won’t be able to write back to everyone, to separately comment on each item of your feedback. However we will definitely use all the feedback we get in developing any final proposals to Government. Send us your feedback at:

aodafeedback@yahoo.ca
This Discussion Paper isn’t just intended for Ontario’s disability community. We hope it will also generate discussion, views and ideas from other equality-seeking communities, outside the disability community. We have tried to put forward options that will interest any individuals and organizations who are interested in having the Ontario Human rights Code effectively enforced. We encourage other equality-seeking communities to circulate this Discussion Paper, gather feedback on it, and let the Government know what measures to take to strengthen the enforcement of human rights in Ontario.
B.
HOW ARE HUMAN RIGHTS NOW ENFORCED IN ONTARIO?

The Ontario Human Rights Code is a very important law. It makes it illegal for anyone in the public or private sectors to discriminate against a person because of his or her disability, sex, religion, race, sexual orientation or certain other grounds. It bans discrimination in access to things like employment and the enjoyment of goods, services and facilities. It requires employers, stores and others offering goods, services and facilities to accommodate the needs of disadvantaged groups protected by the Human Rights Code like persons with disabilities. It requires organizations in the public and private sectors to remove existing barriers to persons with disabilities, and to prevent the creation of new ones.
The Human Rights Code is the underpinning of the Accessibility for Ontarians with Disabilities Act a new law that is aimed at achieving a barrier free Ontario for persons with disabilities with 20 years. The Human Rights Code didn’t originally cover disability discrimination. People with disabilities fought long and hard to win these rights back in the late 70s and early 80s.
How do you enforce these rights now? If you believe an organization has discriminated against you because of your disability, race, religion, sex, age, or other protected ground, you can file a formal document called a “human rights complaint” with the Ontario Human Rights Commission. In that document you explain the events that you say amounted to unlawful discrimination.
Now the Human Rights Commission’s job is to enforce the Code. One of its most important duties is to investigate human rights complaints, and to try to negotiate a settlement. Human Rights Commission investigating officers have powers to publicly investigate discrimination complaints.
If the Human Rights Commission investigates a human rights complaint, if it decides that your complaint has merit under the Code, and if it can’t work out a voluntary settlement between you and the organization complained against, its job is to take your case to a separate, independent Tribunal, the Ontario Human Rights Tribunal. At the Tribunal, the Human Rights Commission is the public prosecutor that prosecutes the case. It sends a publicly paid Human Rights Commission lawyer to present the complaint. Discrimination victims can also bring their own lawyer. Importantly, they don’t have to.
C.
KEY PRINCIPLES FOR REFORM
1. The current system for enforcing the Ontario Human rights Code’s ban on discrimination is too slow, backlogged, and ineffective. Reforms should address and solve this problem.
2. Ontario needs a strong, effective public law enforcement agency to publicly investigate human rights complaints, and where a case comes before the Human Rights Tribunal for a hearing, to serve as the public prosecutor.

3. Reforms to the system for enforcing human rights should be based on, and take into account, the front-line experience of discrimination victims. Changes shouldn’t be decided on and adopted without a proper, open accessible public consultation. This includes both (a) open, accessible consultations by Government before it introduces a bill into the Legislature, and (b) province-wide open public hearings on the bill after the bill is introduced into the Legislature.
4. The process for enforcing human rights should be barrier-free and fully accessible to those equality-seeking individuals and communities whose rights the Human Rights Code guarantees. Existing barriers in the human rights system should be identified and removed. No new barriers to it should ever be created now or in the future.
D.
OPTIONS FOR STRENGTHENING THE HUMAN RIGHTS COMMISSION AND TRIBUNAL

(a) Summary of Options
1.
Immediately Increase and Stabilize Funding to the Human Rights Commission to Enable Prompt, Effective Investigation and Prosecution of Human Rights Violations.
2.
Lower The Legal Threshold For The Commission To Refer A Case To A Tribunal.

3.
Simplify and Reduce The Number of Internal Formal Decisions The Human Rights Commission Must Make in a Single Case

4.
Undertake Prompt, Serious and Substantial Independent Review of OHRC Gate-Keeping, Investigation, Conciliation and Mediation Procedures.
5.
Reform Human Rights Commission Process for Deciding to Dismiss a Complaint.

6.
Substantially Streamline the Ontario Human Rights Tribunal.

7.
Impose Enforceable Time-lines for Major Steps in the Human Rights Process

8.
Improve Access to Legal Representation /Advice to Complainants During Human Rights Commission Investigation and Mediation
9.
Significantly Expand Human Rights Remedies

10.
Give Discrimination Victims More Time to Launch a Human Rights Complaint

11.
Make The Human Rights Commission Independent of Government

(b) Description of Options

Option 1. Immediately Increase and Stabilize Funding to the Human Rights Commission to Enable Prompt, Effective Investigation and Prosecution of Human Rights Violations
The Human Rights commission is Canada’s largest anti-discrimination law enforcement agency. It has responsibility for over 11 million potential complainants, and many, thousands more public and private organizations as potential respondents. Its caseload has steadily grown, as have the grounds of discrimination it must investigate and prosecute.
The cases the Human Rights Commission must deal with keep growing in their complexity. Some of the organizations it must investigate and prosecute have become increasingly sophisticated in their legal strategies to slow down and resist investigations and prosecutions. Human Rights Tribunal hearings have become longer and more complex, causing public expectations and scrutiny of the Commission to steadily escalate.
Despite all these huge challenges, the Human Rights Commission’s budget has remained basically static for at least a decade. It hasn’t grown to match the Commission’s expanding task, even though prices and salaries have climbed with inflation.
In the 1995 election, the previous Harris Government promised to increase the Human Rights Commission’s funding. Instead, after it was elected, it announced cuts to the Commission’s budget. A number of regional Commission offices were closed; placing the Commission more distant from those it is serves. Beyond raw dollars, the commission’s front-line staff hasn’t grown to cope with its swelling number of cases, and the ballooning complexity of those cases. Its total number of staff is smaller than in years gone by.
It is thus no surprise that Commission investigation, mediation and prosecution of human rights complaints are too often too slow and can be insufficiently rigorous, and that the Commission hasn’t prosecuted more cases before the Tribunal. There are, for example, only so many hours in a Commission investigator, mediator’s or prosecutor’s day.
To speed up and improve the quality of the Commission’s investigations and prosecutions, and to let it effectively prosecute more human rights violators, the provincial Government could provide increased, stabilized funding for the Commission. A budget number shouldn’t just be pulled out of the air. It is necessary to develop a sensible budget based on the number of human rights complaints the Commission annually receives, and the number of cases a Commission investigator, mediator or prosecutor can effectively and reasonably handle in a year. From this a reasonable budget can be drawn up that will give the Commission enough investigators, mediators and lawyers to do timely investigation, mediation and prosecution of cases.
That budget could also provide for effective staff training so these investigators, mediators and lawyers can deliver improved service, especially given the problem of staff turnover at the Human Rights Commission. To these figures could be added amounts for the Commission’s public education and policy work. A one-time figure would need to be added to clear the existing backlog of cases, as the NDP Government did in a blitz in the early 1990s. As well, a one-time figure would be needed to get a new stream-lined system for handling cases up and running, as is recommended below.
In a proper public consultation, the Commission could provide useful staffing and other financial information to enable a proper funding increase to be reasonably discussed and debated. As well, it ought to be possible from those figures to craft a rough formula for responding to any future needs for increases to the Commission’s budget to address future increases in its caseload. If, for example, the Commission receives 2,700 human rights complaints in a future year (up from the recent rate of 2,400 per year), it should be straightforward to estimate the increasing investigation, mediation and prosecution resources it will need to effectively and promptly deal with the additional 300 cases.
This option isn’t a proposal to randomly “throw money” at a problem. If human rights complaints are to be properly and promptly investigated, mediated and where necessary, prosecuted; the required number of properly trained staff will need to be employed to do this work.
Option 2. Lower The Legal Threshold For The Commission To Refer A Case To A Tribunal
The Ontario Human Rights Code now has a fairly vague threshold for when the Commission can refer a case for hearing to the Human Rights Tribunal. That threshold could be lowered to make it easier for the Commission to refer a case to a Tribunal. The Human Rights Code could also be amended to include strong language that tells the courts that, when the Commission decides to take a case to the Human Rights Tribunal, the courts should not interfere with that decision.

For example, where the merits of a case will depend on a credibility assessment of clashing evidence from the complainant and the respondent, where the Commission doesn’t determine based on its investigation and on the parties’ submissions, that the complainant’s case is inherently false, the case could be referred to the Tribunal. In that event, it would be the Tribunal’s job to make credibility assessments based on live testimony.
As another example, in a case where a complainant and respondent agree that their dispute is irresolvable and should be decided by the Tribunal, the parties should be able to jointly ask the Commission to refer the case for a hearing at the Human Rights Tribunal. On consent, the parties could submit to the Commission sufficient evidence, to show what happened, what is in dispute, and why the matter needs a hearing. This joint submission could be deemed to fulfill the Commission’s duty to investigate the case.

Option 3. Simplify and Reduce The Number of Internal Formal Decisions the Human Rights Commission Must Make in a Single Case

Now, when a person files a human rights complaint with the Human Rights Commission, the Commission can be required to make up to three separate formal decisions on that case. These are:

1) A preliminary decision whether not to deal with a complaint under section 34(1) of the Code. This is where the complaint is outside the Commission’s mandate, or was filed more than six months after the discrimination, or where the complaint is frivolous, vexatious or brought in bad faith, or where the complaint is properly dealt with elsewhere.

2) A decision under section 36 of the Code, after the investigation and mediation or conciliation of the case, on whether to take the case to a full hearing before the Tribunal.

3) If under Decision 2, the Commission decides not to take the case to a full hearing before the Tribunal, and if the complainant asks the Commission to reconsider this under section 37 of the Code, a reconsideration of whether the Commission should prosecute the case before the Tribunal.

If a respondent now asks the Commission to reject a complaint at the outset under Decision 1 above, this can bog the case down for months, creating delays. These three decisions, which the Commission may have to make, could be streamlined and compressed. Opportunities for the Commission's investigation/conciliation process to become log-jammed with technicalities and procedural gamesmanship can thereby be reduced. Decisions 1 and 2 could be consolidated into one. Regarding Decision 3, see Option 5 below.
Option 4. Undertake Prompt, Serious and Substantial Independent Review of OHRC Gate-Keeping, Investigation, Conciliation and Mediation Procedures
The Human Rights Commission’s current procedures for screening, investigating, conciliating, mediating and handling complaints, from the initial filing of a human rights complaint all the way through to the case proceeding to a Tribunal, even within its’ existing budget is not operating at peak efficiency. A reliable expert from outside the Government and Commission should do a thorough review and audit of these practices, and should make recommendations on how to simplify, improve and streamline the procedure.
This is not a proposal for a minor administrative review of Commission procedures that addresses mere paper shuffling. It proposes a very thorough independent, external review that could lead to substantial reforms in how the Commission takes in, processes, investigates, conciliates and assesses human rights complaints. This could include a forensic audit of complaint files and other investigations to track why things take so long, and why investigations aren’t more thorough. These procedures can’t be fixed without an informed understanding of what's gone wrong and why, beyond the obvious drag on the Human Rights Commission created by its chronically being under-funded.
As part of this external audit, there should be a thorough review of any barriers to access to the Human Rights Commission and Tribunal for persons protected by the Code, such as persons with disabilities, people who don’t speak English or French, and others. That audit could identify any such barriers. It could present an action plan for their elimination and to prevent new barriers from being created.
Option 5. Reform Human Rights Commission Process for Deciding to Dismiss a Complaint
The Human Rights Commission’s decision with the most final and potentially detrimental consequences for human rights complainants is its power to decide to not take a discrimination complaint to the Human Rights Tribunal for a full hearing. If the Commission decides not to take a human rights complaint to the Tribunal for a full hearing, and if the Commission doesn’t reverse this decision after a complainant asks the Commission to reconsider it, the practical result is that the complainant’s human rights complaint is finally and permanently rejected and dismissed.
Those supporting the changes to the Human Rights Code that the Ontario Government announced on February 20, 2006 argue that this power of the Commission to dismiss complaints (“gate-keeping”) has led the Commission to turn down human rights complaints that had arguable merit. They also object to the fact that the Human Rights Commission doesn’t give the complainant an oral hearing before making this decision. In Appendix 1 to this Discussion Paper, we explain that the Government’s proposed changes don’t eliminate this gate-keeping function. It just creates new gatekeepers.
Instead of moving the gate-keeping role elsewhere, there could be substantial improvements made to the way that the Commission exercises this function, to make it more fair, prompt, open, and accurate. Here are some ideas:

(a) If the Human Rights Commission decides not to take a complaint to the tribunal for a full hearing, it could be required to give more fulsome reasons in writing for this decision.

(b) Right now, when the Commission makes its decision whether to take a human rights complaint to the Tribunal for a full hearing, it does so in a closed meeting. If it decides to dismiss the complaint, and a complainant asks the Commission to reconsider that decision, the Commission also considers that request in a closed meeting, without holding an open hearing. The complainant can only make written submissions. Critics of the current system object to the fact that a complainant can have their case permanently dismissed without a chance to see the decision-maker, and argue their case’s strengths to the decision-makers in person.

To improve this situation, the Commission could adopt a new procedure for dealing with a complainant’s request to reconsider a Commission decision to dismiss their human rights complaint. By this new procedure, if the Commission has decided not to take a human rights complaint to the Tribunal for a full hearing, and if the complainant asks the Commission to re consider that decision, the Commission could hold an open in-person hearing. The Commissioners could let the complainant and the respondent present arguments in person to the Commissioners on whether the case should proceed to the Tribunal for a full hearing. The parties could make their arguments based on the Commission’s investigation file and anything else the parties wish to submit to it.
To keep this process simple and prompt, there should be no testimony from witnesses. There would be no procedural objections and wrangling. Each party could be given a fixed period of time, like 30 minutes, to make their pitch. They can argue whatever points they want.
Then the Commission would make its final decision on whether the case should be referred to the Tribunal for a full hearing. The issue is a simple one. It should be decided promptly. Subsequently, if this procedure is adopted, then the Commissioners who preside at these resconsideration hearings, should be free to decide the question afresh i.e. to form their own opinion on whether the case should be prosecuted at the Tribunal.

(c) To speed up the process of deciding whether a case will be sent to the Tribunal for a full hearing, it shouldn’t be necessary for the case to be reviewed by all the Commissioners appointed to the Human rights Commission. Section 27(6) of the Human rights Code lets a panel of three Commissioners make a decision. To move cases through the system more quickly, the Commission should have panels of three Commissioners decide whether to take a case to the Tribunal. If the panel of Commissioners decide not to refer the case to the Tribunal for a full hearing, and if the complainant then asks for this decision to be reconsidered at an oral hearing, a panel of three different Commissioners should preside at the oral hearing.
Option 6. Substantially Streamline the Ontario Human Rights Tribunal
The Human Rights Tribunal needs very substantial reform to simplify, speed up and de-formalize its procedures. The Tribunal is quite backlogged. It takes months to get a case on for hearing.
Moreover, Tribunal hearings are extremely “judicialized” and legalistic. Some defense lawyers, representing some organizations accused of discrimination, tie a hearing up for days and days with highly technical procedural objections. Oral argument on these objections can take hours or days. Then the hearing may be further delayed while the Tribunal has to rule on these objections and arguments.
The Tribunal couldn’t now cope with an increase to its caseload. Options for improving it include:


(a) Appointing more permanent, full-time sitting members to the Tribunal, who can hold hearing dates back to back. Too often, hearings now have to be spread out over a day here and a day there, over weeks, months or even years. This is in part because some Tribunal members are only part-time, and are tied up on other dates with other jobs. This option can require the Government to increase the Tribunal’s funding.

(b) The Tribunal's process for dealing with procedural motions is far too judicialized. It can be slower and more formalized than are some Courts. The status quo serves only parties who are interested in delaying the process and wearing down complainants. As a non-court tribunal, the Human Rights Tribunal is intended to be more expeditious and less formal than the Courts.
The Tribunal's procedures should be simplified and streamlined to, for example, require that all procedural motions be dealt with entirely in writing on a very expeditious time schedule. This eliminates the problem of the case being tied up for days of oral hearings on technical motions.

In very exceptional cases the Tribunal could agree to hold an oral hearing on procedural motions. In those cases, these motions could be confined to very limited timelines, e.g. thirty minutes per motion.
(c) The Tribunal used to automatically produce and provide transcripts of all hearings. No doubt to save money, this was terminated in the mid 1990s. As a result, unless the Tribunal orders that a recording of the hearing be made and transcribed, there is no record whatsoever of the formal hearings of the Tribunal.
As a middle ground to provide for a useful record at lower costs, the Tribunal could automatically audio-record all hearing. If a party believes a transcript is needed e.g. for an appeal, this recording would be available. Public funding should be available at least for those parties who cannot afford to order transcripts, and who can show that a transcript is truly needed.
Option 7. Impose Enforceable Time-lines for Major Steps in the Human Rights Process

The Human Rights Code could set specific deadlines within which important steps must be taken by the Commission or Tribunal after a human rights complaint is filed, e.g. assignment of a Commission investigation, rendering of a Commission decision on a reconsideration application. These deadlines can only be imposed if the Government gives the Human Rights Commission and Tribunal sufficient funding to let it meet those deadlines.

Now, one of the only deadlines in the code is the requirement in section 41(5) that the Tribunal must render a decision in a case by 30 days after the end of the hearing. Too often the Tribunal doesn’t meet this deadline. There are extreme cases where the Tribunal took years to render its decision.
If deadlines are imposed, a complainant should have an expeditious avenue to get them enforced. A respondent shouldn’t be able to use these deadlines to get a complaint dismissed.

Option 8. Improve Access to Legal Representation /Advice to Complainants During Human Rights Commission Investigation and Mediation
A new system or new funding could be put in place to provide improved access to legal advice for human rights complainants when dealing with the Human Rights Commission’s investigation, mediation and review of a human rights complaint.
The Human Rights Commission can give out very general information but can’t give legal advice. Ontario’s under-funded, over-extended Legal Aid Plan can’t fill this gap now. In any event, it only serves the very poor. Few can afford to hire a lawyer for this. Some lawyers advise some clients without charge. Trade Unions can assist some unionized workers. The rest are at a disadvantage. This option has potentially significant budget implications. Implementing this option is no substitute for the other options identified here.

Option 9. Significantly Expand Human Rights Remedies
The Code could be amended to provide for better, stronger remedies including bigger monetary compensation orders when a complainant’s human rights have been violated. Historically, remedies ordered for human rights violations too often have been paltry. For example, section 41(1) of the code imposes an arbitrary $10,000 cap on monetary compensation for mental anguish due to the violation of the complainant’s human rights. It only permits such orders if the discrimination is proven to be willful or reckless.
The fact that human rights remedies are too often too limited can force legitimate discrimination victims to settle their case for too little. They can fear they won’t fare much better at a hearing.
Moreover, there is a pressing need for easier access to systemic and public interest remedies. Even though the Code’s remedy powers are worded in broad terms, and the Supreme Court has spoken broadly about the need for such remedies, it is still too much of an up-hill battle to get effective systemic and public interest remedies.

Option 10. Give Discrimination Victims More Time to Launch a Human Rights Complaint
The Code could be amended to give discrimination victims more time to launch a human rights complaint, e.g. two years. Now section 34(1)(d) give the Human rights Commission a discretion to dismiss a human rights complaint if it was filed more than six months after the discrimination occurred, unless the Commission is satisfied that the delay was incurred in good faith and no substantial prejudice will result to any person affected by the delay. In sharp contrast to this short six-month deadline, people can wait fully several years before suing in court for many other reasons.
Option 11. Make The Human Rights Commission Independent of Government
The Human Rights Commission could report directly to the Ontario Legislature, rather than a ministry of the Ontario Government. Now the Human Rights Commission is under the responsibility of Ontario’s Ministry of the Attorney General. Previously it was under the supervision of the Ministry of Citizenship, and before that, the Ministry of Labour.
It has repeatedly been recommended that the Commission be made truly independent of the Ontario Government. An important part of the Commission’s mandate is to investigate and prosecute human rights violations committed by the Ontario Government. The commission is now in a difficult position when it remains under the direct supervision of the very Government it must itself oversee.
Moreover, Commissioners are now appointed through a purely political process. In place of this, an arms-length nominations/applications process could be established akin to those used to advise the Government on judicial appointments.
APPENDIX 1
SUMMARY OF AODA ALLIANCE RESPONSE TO GOVERNMENT’S PLAN TO ALTER HUMAN RIGHTS ENFORCEMENT

The AODA Alliance opposes the Ontario Government’s plans, announced on February 20, 2006, to introduce legislation to require discrimination victims to file their human rights complaints directly with the Human Rights Tribunal, and to by-pass the Human Rights Commission. The AODA Alliance supports the Government’s goal of speeding up human rights enforcement. It believes, however that the Government’s plan will make things worse, not better, because:

1) It is necessary to strengthen the Human Rights Commission, Ontario’s public law enforcement agency for investigating and prosecuting human rights violations. Instead, the Government’s plan substantially weakens the Commission, by largely taking away its mandate to investigate all non-frivolous human rights complaints within its jurisdiction that are filed with it in a timely fashion, and to prosecute those complaints it investigates, can’t settle, and finds warrant a hearing before the Human Rights Tribunal.

2) The Government’s plan takes away discrimination victims’ important right to have a publicly funded investigation of their human rights complaint, and their right to have their case publicly prosecuted by the Human Rights Commission, if the Commission’s investigation shows their complaint deserves a Tribunal hearing, and if the case can’t be settled through negotiation. It largely privatizes human rights enforcement. It forces discrimination victims, like persons with disabilities, to investigate their own complaints. Few organizations will voluntarily cooperate with such investigations. The Government’s plan also forces discrimination victims to hire their own lawyer to present their case to the Tribunal at long hearings. With no lawyer, a discrimination victim is completely out-matched. The organization complained against will often have a lawyer to vigorously oppose them. Now the Human Rights Commission can pay for expert witnesses at a Tribunal hearing. Under the Government’s plan, discrimination victims will usually have to pay for that hefty expense.
3) The Government suggests it’s eliminating the “gatekeeper” who decides whether a discrimination victim gets a hearing on his or her human rights complaint. However, the Government’s plan doesn’t eliminate the gate-keeping role. It just moves it from the Human Rights Commission to the Tribunal. Also, private lawyers and Legal Aid clinics will become gatekeepers, when they decide which human rights complainants they will or won’t represent.
4) The Government says its plan implements two reports on human rights reform, one 15 years old and one 6 years old. Yet the Government’s plan doesn’t fulfill those report’s important findings that a discrimination victim must have effective legal representation at a Tribunal hearing. Legal Aid serves only the very poor. Under-funded Legal Aid budgets aren’t guaranteed year after year, and are already stretched beyond the limit. Even if the Government adds to Legal Aid this year, it is easily cut next year. Many discrimination victims aren’t so severely poor as to qualify for Legal Aid, but still can’t afford steep legal fees.
5) The Government vaguely said it will provide some new means for discrimination victims to get legal advice and help, but hasn’t answered requests for details. If it creates a new community legal clinic to advise and represent human rights complainants, that clinic, unless given enormous funding, won’t be able to represent at hearings all 2,400 human rights complainants who annually file a human rights complaint, and the many more who might wish to. That clinic will become another new “gatekeeper”. Unlike the Human Rights Commission, such a clinic cannot be taken to court to challenge its decision to turn away a human rights complaint. Unlike the Human Rights Commission, that clinic wouldn’t have statutory powers to investigate discrimination claims.
6) The Government says this new system will be quicker. Yet its plan just moves the long line-up from the Human Rights Commission’s door to the Ontario Human Rights Tribunal door.
7) In 1982 Ontarians with disabilities fought for and won a place for persons with disabilities in the Human Rights Code. They won two important rights. The first is the right not to be discriminated against. The second is the right of discrimination victims with disabilities to have a public investigation of human rights complaints, and a public prosecution if they warrant a hearing. The Government’s plan takes away that second right.
8) The Government’s plans renege on its commitments when it negotiated the Accessibility for Ontarians with Disabilities Act. They will weaken that new disability legislation, for which persons with disabilities fought for a decade. In the 2003 election, Premier McGuinty promised to pass an AODA with effective enforcement. The disability community asked that the AODA have a new independent public enforcement agency. After that election, during 2004-5 negotiations over that legislation’s contents, the Government said persons with disabilities don’t need a new enforcement agency, since the Human Rights Commission investigates and prosecutes disability discrimination. After the disability community cheered the enactment of the AODA in 2005, it’s unfair for the McGuinty Government to turn around and rip out most of the Human Rights Commission’s enforcement teeth.
9) Supporters of the Government’s plan put out statistics about the Human Rights Commission. We don’t share their interpretation of those statistics. More importantly, we agree that the system needs to be fixed. However, you don’t strengthen the enforcement of human rights by weakening the human rights enforcement agency.

10) Some who support the Government’s plan argue that discrimination victims need a human rights investigation that supports the claimant, whereas the Human Rights Commission now investigates to see if a human rights complaint has merit. Yet the Government’s plans don’t ensure a public investigation of each case. Moreover, an investigation is not supposed to be biased in favour of one side or the other. It should be an unbiased effort to get at the truth.

Appendix 4
ACCESSIBILITY FOR ONTARIANS WITH DISABILITIES ACT ALLIANCE UPDATE

MCGUINTY GOVERNMENT'S ANNOUNCEMENT OF AMENDMENTS TO BILL 107 IS THIN GRUEL THAT WON'T FIX THIS FLAWED BILL
November 19, 2006

SUMMARY

At the November 15, 2006 commencement of Toronto public hearings on the controversial Bill 107 (the McGuinty Government's plan to weaken the Human Rights Commission), Attorney General Michael Bryant made a 15 minute statement GENERALLY DESCRIBING amendments he intends to propose in response to criticisms of this bill. He did not table the amendments.
At a technical briefing his Ministry staff provided community groups on November 16, 2006, it was evident that the amendments are still being written. They didn't say when they will be finished, or when they will be made public. It was revealed at the technical briefing that the Government still has not figured out many of the key details to be included in those amendments. Over nine months after the Government announced it would weaken the Human Rights Commission, it still doesn't know many vital details on how to replace it.
This update gives you an initial analysis of the Government's announcement, based on the short document the Government released to explain its plans. To see that Government document, visit:

http://www.attorneygeneral.jus.gov.on.ca/english/news/2006/20061115-hr-pa.asp

The Government's planned amendments don't fix Bill 107's major problems. They don't undo the McGuinty Government's fundamental breach of its understanding with Ontario's disability community regarding the Accessibility for Ontarians with Disabilities Act.

The proposed amendments don't ensure that Bill 107 delivers what the Government has promised. They are mostly cosmetic changes. Contrary to Government claims, they don't revamp the bill. At most, they make minor adjustments to eliminate some of the most extreme excesses in the bill's drafting, while leaving the bill's core flaws in place. They leave many important questions unanswered.
This announcement makes it clear that the Government is still not listening to and taking seriously the concerns of the many who have raised their voices in opposition to Bill 107 in the public, the media, and the Standing Committee hearings. Instead, it is still principally listening to the small vocal group who have supported Bill 107 from the start, mainly some lawyers.
The McGuinty Government held back making this vague announcement until moments before the public hearings in Toronto began. This led the first presenter at the hearings to condemn the Government's timing as "public hearing by ambush." It denied the first presenters the chance to comment on the amendments. Given the minimal content in this announcement, and the failure to present the actual wording of the amendments, there is no reason why the Government could not have made this announcement weeks ago, to give presenters time to comment on them. The only presenters who didn't appear concerned at the Government's timing were the handful of lawyers who presented on November 15 and 16 in support of the bill. They were among the key advocates for the bill from the outset. Those presenters quickly endorsed the amendments, and, in several cases, didn't attend the Ministry's technical briefing on them.

We here provide a short overview of our analysis of the Government's proposed amendments. This is followed by a longer detailed analysis of each of the Government's proposed amendments, for the benefit of those wanting a more in-depth explanation. While we here refer to the "amendments," it is important to emphasize that the Government has not yet tabled the text of its amendments. Once they are tabled and made public, it will be necessary to closely examine them to see if they do what the Government says they will do.
OVERVIEW - KEY REACTION TO THE GOVERNMENT'S ANNOUNCEMENT

We first use the AODA Alliance's November 14, 2006 Checklist to assess the Government's announcement. Before addressing what the amendments do provide, it is important to identify what they don't do. They don't make any of the key changes to the bill that our checklist identifies.

1. The Government's announcement does not commit to any new funding for the under-funded human rights enforcement system. Without new funding, any reforms are doomed to fail, whether the Government's costly reform agenda, or our more economical Blueprint for Effective Human Rights Reform.

2. The Government's announcement doesn't ensure that every human rights complainant will be provided a free, publicly-funded independent legal counsel throughout the Tribunal process. The Government's announcement only commits to establishing a Government-funded Human Rights Legal Support Centre. However, it does not commit to sufficient public funding to fulfill the Government's repeated pledge of free lawyers for all. Unless the Government keeps its word that every human rights complainant will be given a free publicly-funded legal counsel, Bill 107 could unfairly throw unrepresented discrimination victims into a Human Rights Tribunal legal process against their opponents who most often can afford to hire a lawyer.
At the Ministry's technical briefing on the amendments , Ministry officials would not confirm that the amendments would ensure that the legal services to be provided by the Legal Support Centre would in all cases be delivered by a lawyer. Ministry officials would not confirm that the amendments would ensure free publicly-funded independent legal counsel for all regardless of income. We were advised that the Legal Support Centre would offer a range of services. Some would get full legal representation. Others would get advice. Others would be simply given some supporting information. The Legal Support Centre would decide what level of service would be given to each person seeking their help. The Centre would take into account such things as the case's urgency. In other words, the Legal Support Centre would become a new "gate-keeper," with its own new line-up, and potential backlog.

3. The Government's announcement doesn't restore the right of every human rights complainant to a public investigation and, where evidence warrants, public prosecution of their human rights complaint, where the complaint isn't frivolous and is within the Human Rights Commission's jurisdiction. The Human Rights Code now provides this. Bill 107 repeals it. The announcement would restore to the Commission only a small fraction of the powers that Bill 107 now takes away from it.
4. The Government's announcement doesn't ensure implementation of prompt, timely improvements to the public enforcement process for human rights through the Human Rights Commission, such as those proposed in our Blueprint for Effective Human Rights Reform.
5. The Government's announcement does not ensure that the non-elected Human Rights Tribunal can't override the important procedural rights that parties to Tribunal hearings are now guaranteed by the Statutory Powers Procedure Act. These include the right to control the presentation of one's case, to call relevant evidence, and to conduct relevant cross-examination of opposing witnesses. The proposed amendments would require the Tribunal rules to be "fair," but don't spell out what this means. This means that parties could spend years in court fighting over whether Tribunal rules are "fair." Now the Tribunal must obey the Statutory Powers Procedure Act. Bill 107 gives the Tribunal the power to override it. The amendments don't undo this.
6. The Government's announcement doesn't establish a new process, independent of government, for screening nominees for appointment of members of the Human Rights Tribunal and commissioners of the Human Rights Commission. That independent screening is needed to ensure that appointees are qualified and are chosen based on their merit, and not for political reasons. The announcement says that the appointees to the Tribunal or Commission must have qualifications in human rights. However, there is no commitment to eliminate or reduce the purely political power to select appointees and to ensure that the legislative criteria are the only considerations in their selection.
7. The Government's announcement doesn't ensure that when a discrimination victim wins a case, Tribunal orders are fully enforced and complied with.
Nothing in the Government's announcement eliminates the fact that Bill 107, either as is, or with these amendments, is a fundamental betrayal of the understanding with the McGuinty Government during negotiation of the contents of the Accessibility for Ontarians with Disabilities Act that we could rely on the Human Rights Commission's investigation and enforcement powers. Our entire negotiation of that Act, and our endorsement of it in its final form, was entirely built on the firm foundation of the continued availability of the Human Rights Commission's investigation/public prosecution mandate. Even if Bill 107 is amended as the Government proposes, it is still a complete betrayal of that understanding.

Beyond the foregoing, what does the Government's announcement include? It adds to the bill criteria for qualifying for appointment as a Human Rights commissioner or Human Rights Tribunal member. These cosmetic changes include no enforcement or oversight, and won't have any real impact on who is appointed to those posts. It makes the purely cosmetic change of having the Human Rights Commission's glossy "annual report" filed with "the people," rather than the minister and Legislature. This means nothing since that report now always ends up with the public. It also adds the cosmetic change of letting the Commission make other reports to the public. The Commission has been doing that for years in the absence of any such amendment.

The announcement appears to restore at least some of the Commission's existing power to launch and investigate complaints on its own, but none for cases which discrimination victims launch. The Government's announcement leaves the Commission's power to initiate its own cases of questionable use for people who are discrimination victims. This is because Bill 107, before and after the amendments, won't let the Commission seek remedies for the victims of discrimination .

The announcement modestly improves the bill by giving the Commission the right to intervene in any case before the Tribunal. This is a right the Government previously claimed that Bill 107 would provide. However the bill doesn't give the Commission its important lead public prosecutor role at such hearings, and gives the Commission no investigation powers needed to make its interventions at the Tribunal most effective.
The announcement proposes to amend the bill to provide that Tribunal rules of procedure must be "fair" and that a human rights case that is within the Human Rights Tribunal's jurisdiction won't be decided without a chance to make oral submissions. However, the Government hasn't committed to restore to the Tribunal its current duty to obey the important fair procedure requirements of the Statutory Powers Procedure Act, a duty that Bill 107 lets the Tribunal override.
The announcement extends the deadline for filing a human rights complaint from the current six months to one year. While this is an improvement, the Government hasn't explained why it hasn't extended this deadline to two years, the deadline applicable to most civil claims.
The announcement proposes to reduce the number of situations where the Tribunal can throw out a case without a hearing. However, the Government's announcement's wording and the explanation at the technical briefing make this announcement so confusing that it will be impossible to comment on it before seeing the amendments' wording.
The announcement positively commits to remove from the bill the Tribunal's power to charge user fees. The Tribunal has no such power at present. Thus, what is accomplished here is to stop Bill 107 from making things worse for discrimination victims.

DETAILED ANALYSIS OF EACH CHANGE THE GOVERNMENT IS PROPOSING
We first quote what the Government's announcement said on a topic. In each case, the Government announcement first quotes the relevant provision of the current Bill 107. It then briefly says what the Government's amendments are to do to the provision quoted. We then comment on the specific announcement.
1. INDEPENDENT SCREENING OF APPOINTMENT OF COMMISSIONERS TO THE HUMAN RIGHTS COMMISSION

Government Announcement:

The Commission

(Note: Bill 107's current provision) 27. (2) The Commission shall be composed of such persons as are appointed by the Lieutenant Governor in Council.

Amend to add appointment criteria:

(a) experience, expertise, interest in and sensitivity to human rights;

(b) representative of the diversity of Ontario's population.

Our Comment:
This is mere window-dressing. It will make no practical difference in who gets appointed as Human Rights Commission commissioners. Every Government in power (including the McGuinty Government) proudly proclaims that the people they appoint as Human Rights Commissioner are highly qualified based on the very criteria that the McGuinty Government here says it is going to add to Bill 107.
Neither Bill 107 nor the announced amendments open up the totally secret political process of appointing Human Rights commissioners to public scrutiny. In addition, neither Bill 107 nor the announced amendments enable anyone to challenge and overturn an appointment of a commissioner if they don't in fact meet these statutory qualifications.
What is needed is the establishment of an open appointments process that includes an independent advisory committee, separate from Government, of respected members of the public, who will screen potential nominees to ensure they are qualified. That advisory committee could then forward recommendations to the Government for appointment as Human Rights commissioner. The Government could be required to select only from those the advisory committee recommends. This would help reduce the role of political favouritism in such appointments.
Neither Bill 107 nor the announced amendments will establish any independent screening of nominees to the Human Rights Commission. At the technical briefing on the amendments, we were told that nothing could be done about this because it is a government-wide issue regarding public appointments. Yet there is no reason why nominees for Human Rights commissioners cannot be screened by such an advisory committee, even if the Government is wrestling with how to screen public appointments to other bodies. Government needn't stall needed reform here just because it can't make up its mind on public appointments reform outside the human rights system.
2. WILL HUMAN RIGHTS COMMISSION REPORT TO THE ATTORNEY GENERAL OR THE LEGISLATURE

Government Announcement:

Annual report (Note: Bill 107's current provision)
31.2 (1) The Commission shall make a report to the Minister no later than June 30 in each year upon the affairs of the Commission during the year ending on March 31 of that year.

Amend to provide that:

The Commission would make an annual report to the people.

Report tabled in Assembly (Note: Bill 107's current provision)
(2) The Minister shall submit the report to the Lieutenant Governor in Council who shall cause the report to be laid before the Assembly if it is in session or, if not, at the next session.

Amend to provide that:

The Commission would deliver the report to the Speaker who would lay the report before the Assembly.

Human Rights Reports

No provision in Bill 107

Amend to provide that:

The Commission would be able to make any other reports respecting human rights as it considers appropriate and could present such reports to the public or any other person it considers appropriate.

Our Comment:
This superficial change is purely cosmetic . Now s. 31 of the Human Rights Code requires the Commission to give its annual report to the Attorney General who must then submit it to the Legislature. Bill 107's s. 31.2 mirrors this.
The Government's announcement would merely change this cosmetically by saying that the Commission shall make its report to the people. This will make no practical difference.

The Commission's annual report is merely a glossy document that summarizes what the Commission has done over the past year. No matter whether that public report is filed with the Attorney General or the Legislature or the "people,” it ends up in the public domain.
The Government's announcement proposes to add to the bill a provision that also lets the Commission make other reports. Again, this adds nothing. The Commission can do that now, and has done so in the past.

Most important is what this announcement does not do. Right now the Human Rights Commission is administratively under the Attorney General's Ministry. There is an administrative relationship between the Commission's senior officials and the Ministry's senior officials. We have called for the Human Rights Commission to no longer have any administrative reporting obligation to the Government.
Instead, the Commission should administratively report directly to the Legislature, as does Ontario's Ombudsman. This is because the Commission investigates and prosecutes the Government. It should not be administratively supervised by that same Government.
The Government announcement does not commit to this change, which would be much more than a cosmetic one. At the technical briefing, we were advised that the Government doesn't intend the amendments to make the Commission have the kind of direct reporting relationship to the Legislature that Ontario's Ombudsman has. The Government has given no reason why it won't make the meaningful change we requested, rather than its cosmetic change.
3. COMMISSION'S INVESTIGATION AND PROSECUTION POWERS

Government Announcement:

Public Inquiry

No provision in Bill 107.

Amend to provide Commission with public inquiry powers, including:

power of entry

power to examine records, documents or things etc.

power to question any person

power to require assistance in compiling information

power to enforce compliance

Application by Commission (Note: Bill 107's current provision)
36. (1) The Commission may apply to the Tribunal for an order under section 43 if the Commission is of the opinion that,

(a) there are infringements of rights under Part I that are of a systemic nature and that the Commission has not been able to adequately address under Part III;

(b) an order under section 43 could address the systemic issues; and

(c) it would be in the public interest to make an application under this subsection.

Amend to remove paragraphs (a), (b) and (c) and to provide that:

The Commission could bring an application if it is of the opinion that the application is in the public interest.

Our Comment:
This announcement proposes a restoration of only a mere fraction of the important investigation/public prosecution powers that Bill 107 would strip from the Commission. It is a slight improvement on Bill 107. However it falls dramatically short of what is needed to undo the serious damage that Bill 107 causes.

Under the current Code, the Commission receives all human rights complaints from the public. It must investigate all non-frivolous complaints that are within its jurisdiction and that aren't better addressed elsewhere. Where a complaint has merit, isn't settled by agreement and warrants a hearing, the Commission can prosecute the complaint before the Human Rights Tribunal. Bill 107 takes all that mandate away from the Commission. The Government's announcement doesn't propose restoring any of it to the Commission.

Beyond this, under the current Code, the Commission also has the very broad power to initiate its own complaints to address a human rights violation even if no member of the public had filed a complaint with it, and to seek any remedy for past wrongs or to prevent future violations. Bill 107 proposes to dramatically reduce the Commission's power to launch its own complaint. Bill 107 would strip from the Commission any power to investigate a complaint that it had initiated.
These amendments may only restore to the Commission some of the powers it had under the current Code to launch and litigate cases that the Commission initiates itself. We will need to study the amendments' wording when the Government makes them public, to see if they entirely restore to the Commission all the power Bill 107 removes regarding the Commission initiating its own complaints.
The amendments also appear to restore some of the Commission's current investigation powers, though seemingly only in the narrow context of a complaint the Commission initiates itself. In the Government's announcement, the Commission's investigative powers are listed in the context of the Commission holding a "public inquiry.” There is, however, no indication of the meaning of these "Public Inquiries,” of what would trigger an inquiry, of how they will be conducted, of whether they will take the form of public hearings, and of what kind of decisions they will produce.
Even if the Commission were to initiate its own human rights complaint, Bill 107 would dramatically restrict the kinds of remedies that the Commission can seek to a much narrower range than those it can seek under the current Code. The Government announcement doesn't promise to restore the range of remedies the Commission can seek in such proceedings. This is a serious problem, which threatens to make the Commission's power to launch its own complaints far less effective than under the current Code.
Even after these amendments, Bill 107 is a formula for needlessly-wasteful, duplicative human rights proceedings to address a single problem. Under Bill 107, if the Commission initiates its own complaint to address a human rights problem, and wins the case, it cannot seek a remedy for individuals who suffered losses and injuries from the proven human rights violation. Those discrimination victims would have to then launch their own duplicate case and re-litigate the same issue again to recover a remedy like financial compensation .
4. POWER OF COMMISSION TO INTERVENE IN CASES THAT INDIVIDUALS BRING BEFORE THE TRIBUNAL

Government Announcement:

Intervention by Commission

No provision in Bill 107.

Amend to provide that:

The Commission would have the right to intervene in any proceeding before the Tribunal, subject to the Tribunal's rules.
Our Comment:
This proposed amendment would give the Commission the right to intervene at the Tribunal in any case an individual privately files with the Tribunal. Last spring the Government claimed Bill 107 already did this. At the public hearings, presenters pointed out that the bill didn't do what the Government said it did .

This is a very modest improvement over Bill 107. However it falls massively short of the current Code, which gives the Human Rights Commission the role of lead public prosecutor in every case that comes before the Tribunal.
This amendment, standing alone, may well have little practical punch. It gives the Commission no power to conduct investigations to find evidence to present at a hearing where it intervenes. It gives the Commission no right to know what cases are filed with the Tribunal. The Government hasn't committed that if Bill 107 is passed, the stripped-down Commission will have resources it needs to monitor all complaints before the Commission and to send lawyers to intervene in more than a handful of Tribunal cases. Without these critical commitments, the Commission's power to intervene may be hollow .
5. INDEPENDENT SCREENING OF APPOINTMENTS TO THE HUMAN RIGHTS TRIBUNAL

Government Announcement:

(Note: Bill 107's current provision) 32. (1) The Tribunal known as the Human Rights Tribunal of Ontario in English and Tribunal des droits de la personne de l'Ontario in French is continued and shall be composed of such members as are appointed by the Lieutenant Governor in Council.

Amend to provide that:

Members of the Tribunal would have expertise in human rights.

Our Comment:
This proposal has the same serious problems as described above regarding appointments to the post of commissioner of the Human Rights Commission.
6. TRIBUNAL'S DUTY TO OBEY THE STATUTORY POWERS PROCEDURE ACT WHEN IT HOLDS A HEARING
Government Announcement:

Rules governing practice and procedure (Note: Bill 107's current provision)
34. (1) The Tribunal may make rules governing the practice and procedure before it.

Disposition of applications (Note: Bill 107's current provision)
37. (1) The Tribunal shall dispose of an application under this Part through a hearing or through any alternative dispute resolution mechanism provided for in the Tribunal rules.

(2) The Tribunal shall adopt the most expeditious method of disposing of an application on the merits.

Amend to provide that:

The Tribunal would be able to make rules of practice and procedure, including alternatives to traditional adversarial or adjudicative procedures where the Tribunal is of the opinion that the rules will facilitate fair, just and expeditious resolutions on the merits of the matters before it.

An application that is within the jurisdiction of the Tribunal could not be finally disposed of without affording the parties an opportunity to make oral submissions.

Our Comment:

These proposed amendments don't correct the serious problem that Bill 107 creates. Bill 107 takes away important legal rights that parties, including discrimination victims, now are entitled to when they appear at Human Rights Tribunal hearings.

Specifically, the Government's announcement does not restore to the Human Rights Tribunal its current, important duty to respect the fair procedure rights of all parties at a Tribunal hearing that are now guaranteed to them by the Statutory Powers Procedure Act (SPPA).

Under the current Human Rights Code, the Tribunal must obey the SPPA. Bill 107 empowers the Tribunal to make rules that override the SPPA. (See Bill 107 ss. 34(2) and 38(2)) The Government's announcement doesn't commit to amend or even refer to the Bill 107 provisions that let the Tribunal violate the SPPA. It doesn't commit to requiring the Tribunal to obey the SPPA.

The provisions of Bill 107 which are the serious cause of concern, and that the Government's announcement doesn't fix, are as follows:

34. (1) The Tribunal may make rules governing the practice and procedure before it.
(2) Without limiting the generality of subsection (1), the rules may,

(a) provide that the Tribunal is not required to hold a hearing;

(b) limit the extent to which the Tribunal is required to give full opportunity to the parties to present their evidence and to make their submissions;

(c) authorize the Tribunal to make or cause to be made such examination of records and such other inquiries as it considers necessary in the circumstances;

(d) prescribe practices and procedures that are alternatives to traditional adjudicative practices and procedures;

(e) govern any matter prescribed by the regulations.
Section 38 of the bill makes it even clearer:

(2) In the event of a conflict, this Act, the regulations and the Tribunal rules prevail over the Statutory Powers Procedure Act, despite section 32 of that Act.

It is not good enough for the Government announcement to simply commit to amending the bill to require that Tribunal rules be "fair.” Such an amendment would be far more vague than are the SPPA's specific and straightforward provisions. The SPPA gives parties to a Human Rights Tribunal hearing the right to call relevant evidence, to cross-examine opposing witnesses, and generally, to have control over the presentation of their case. It also gives the Tribunal power to stop a party from calling unduly repetitious witnesses, or for abusing the Tribunal's procedures.
The Government appears to contemplate giving the Tribunal the paternalistic power to control which witnesses a party may call to prove their case, even if the witnesses are relevant and not unduly repetitious. From the technical briefing and from the November 15, 2006 presentation to the Legislature's Standing Committee on Justice Policy by the Tribunal Chair Michael Gottheil, the Tribunal appears to be contemplating a regime in which the Tribunal will be more "activist" and may either call witnesses itself, or direct which witnesses a party may call to prove its case. Increased informality and flexibility at hearings is desirable. However there is cause for serious concern if the Tribunal takes over the role of the Commission or the complainant in deciding how to prove that discrimination has occurred. This is a concern especially when the Tribunal starts the proceeding as the judge who knows nothing about the case, and is not the discrimination victim who knows the case they seek to prove.
These amendments threaten to tie up the Tribunal and discrimination victims in years of costly litigation in court, in fights over whether new Tribunal rules are "fair.” If a court decides that a Tribunal rule of procedure isn't "fair,” it could strike down the rule. In contrast, under the current Code, if the Tribunal obeys the SPPA's requirements for a fair hearing, there is far less risk of costly court cases over the legality of the Tribunal's rules.
7. TIME LIMITS FOR FILING A HUMAN RIGHTS complaint

Government Announcement:

Application by a person (Note: Bill 107's current provision)
35. (1) If a person believes that any of his or her rights under Part I have been infringed, the person may apply to the Tribunal for an order under section 42,

(a) within six months after the incident to which the application relates; or

(b) if there was a series of related incidents, within six months after the last incident in the series.

Amend to provide that:

The limitation period to file a complaint would be extended to one year.

Our Comment:
This is an improvement. It permits a discrimination victim to file a complaint within one year of the human rights violation, rather than the six month deadline that now applies.

Our Blueprint for Effective Human Rights Reform calls for the deadline to be extended from the current six months to two years. Two years is the deadline that applies to most civil court claims. We see no reason why fundamental human rights deserve any less legal protection.

8. WHEN A TRIBUNAL CAN DISMISS A CASE WITHOUT A HEARING

Government Announcement:

Dismissal of proceeding without hearing (Note: Bill 107's current provision)
41. (1) The Tribunal may dismiss a proceeding, in whole or in part, without a hearing, if,

(a) the proceeding is frivolous, vexatious or is commenced in bad faith;

(b) the proceeding relates to matters that are outside the jurisdiction of the Tribunal;

(c) some aspect of the statutory requirements for bringing the proceeding has not been met;

(d) the application is made under section 35 and the facts alleged in the application, even if true, do not disclose an infringement of a right of the applicant under Part I;

(e) the application is made under section 36 and the facts alleged in the application, even if true, do not disclose infringements of a right under Part I that are of a systemic nature;

(f) the application is made under subsection 45.1 (3) and the facts alleged in the application, even if true, do not disclose a contravention of a settlement; or

(g) the Tribunal is of the opinion that another proceeding has appropriately dealt with the substance of an application.

Amend to:

Delete all paragraphs except paragraph (g).

Our Comment:

This proposed amendment may be well-intentioned but is quite confusing. When the Government first announced Bill 107, it claimed that every human rights complainant would get a hearing before the Human Rights Tribunal. Yet Bill 107 didn't say this. Instead, it gave the Tribunal sweeping powers to dismiss a case without a hearing, or to defer a case indefinitely without a hearing.

With these amendments, the Government is trying to close the gap between what the Government has said and what the bill actually does. It therefore seems to want to reduce the number of situations when the Tribunal can throw a case out without holding a hearing.

However, the Government's proposed amendment doesn't appear to reduce the Tribunal's power to defer a hearing. It is also unclear whether the Tribunal will still have powers to set out additional situations when a case can be dismissed without a hearing.
It might appear from this proposed amendment that the bill, once amended, may require the Tribunal to hold a full hearing even if a complaint is frivolous or outside the Tribunal's jurisdiction (e.g. a complaint against the federal government) Ministry officials were asked about this at the technical briefing. Their answer made things even more confusing. They suggested that the Tribunal would possibly have power to dismiss a case as frivolous or outside the Tribunal's jurisdiction pursuant to the Statutory Powers Procedure Act. That Act says:

4.6 (1) Subject to subsections (5) and (6), a tribunal may dismiss a proceeding without a hearing if,

(a) the proceeding is frivolous, vexatious or is commenced in bad faith;

(b) the proceeding relates to matters that are outside the jurisdiction of the tribunal; or

(c) some aspect of the statutory requirements for bringing the proceeding has not been met.

If that is correct, then with these amendments, the Tribunal will have far more powers to dismiss cases without first holding a hearing than will be apparent from simply reading the bill . If that isn't confusing enough, it becomes even more confusing if Bill 107 continues to give the Tribunal power to make rules that disregard the SPPA. We asked the Ministry officials to clarify this. They weren't able to give much clarification.

It is also unclear how to square all of this confusion with the Government's commitment, quoted above, to amend the bill to require that no case within the Tribunal's jurisdiction will be finally decided without a chance for oral submissions. It will thus be vital to see the actual wording of the amendments before reaching any final assessment on this part of the Government's announcement.

9. TRIBUNAL'S POWER TO CHARGE USER FEES
Government Announcement:

Fees (Note: Bill 107's current provision)
45.2 Subject to the approval of the Minister, the Tribunal may establish and charge fees for expenses incurred by the Tribunal in connection with a proceeding under this Part.

Amend to:

Delete provision.

Our Comment:
The current Code doesn't give the Tribunal power to charge user fees. Bill 107 was going to give the Tribunal power to charge user fees. This was widely condemned.
This proposed amendment is positive since it would eliminate that flawed provision from Bill 107. This leaves us back where we were on this issue before the Government tabled Bill 107.

10. LAWYERS TO REPRESENT DISCRIMINATION VICTIMS
Government Announcement:

Legal and other services (Note: Bill 107's current provision)
46.1 (1) The Minister may enter into agreements with prescribed persons or entities for the purposes of providing legal services and such other services as may be prescribed to applicants or other parties to a proceeding before the Tribunal.

(2) An agreement under subsection (1) may provide for the payment for the services by the Ministry.

Amend to provide that:

The Minister would establish a Human Rights Legal Support Centre to provide a range of services including information, support, advice, assistance and legal representation.

The Minister would fund the Legal Support Centre.

The services would be available, where needed, across the province.

Any person who is, has been, or may be an applicant seeking a remedy at the Tribunal would be eligible for the Centre's services.

Our Comment:

This amendment falls far short of what the Government promised. Bill 107 takes the Human Rights Commission away as the public investigator and prosecutor of human rights complaints filed by Ontarians. If discrimination victims go to a hearing without a lawyer, and without a prior investigation of the evidence to support their case, they won't be able to effectively present their case. This will be even worse if the party they complain against has a lawyer to oppose them.
The Government has thus made the grand and costly promise that it would amend Bill 107 to assure free publicly-funded independent legal counsel to all human rights complainants. Here is what Liberal MPPs said at last summer's public hearings on Bill 107:

August 8, 2006 London
David Zimmer: “I should point out -- you may or may not be aware of this -- the Attorney General has publicly committed in the Legislature -- it's a matter of record in Hansard -- to amend section 46 to provide full legal support to Ontarians who have to turn to the human rights system. So at the end of this process, I expect, as the Attorney General has said, there will be an amendment to ensure full legal support of complainants at the tribunal/commission.

Mr. Zimmer: Just to respond to your comment -- and I thank you for your support and the constructive criticism that you offered. We want to work with the community to make this an even better bill.

You offered the comment that the community hasn't seen anything by way of amendments yet. Let me just say this. First, I did have my BlackBerry out before and I read the commitment the Attorney General made in the Legislature, for instance, on section 46, to ensure that there was

sufficient, proper and effective representation.
Deborah Matthews: “I asked the Attorney General in the Legislature if he would clarify the intent of the government to ensure that people do have the legal representation they need, and he has given that assurance.”

Deborah Matthews: The other thing is that I raised the question in the House with regards to legal support and was assured very, very clearly by the Attorney General that there will be an amendment that will ensure that people will get the support they need to achieve justice. Your concern has been heard and assurances have been given. So be patient. This does take time, and we will address your concerns.
August 9, 2006 Ottawa

Mr. David Zimmer (Willowdale): I just want to point out that subsequent to the bill being introduced, in response to a question in the Legislature, the Attorney General did commit to introducing an amendment which would ensure that everyone before the tribunal would, in fact, have their own independent legal counsel. So your point on the representation has been well taken and addressed by the Attorney General in the Legislature. He's made that public commitment.
August 10, 2006 Thunder Bay

Mr. Zimmer: Just in case you're not aware, I want to point out that the Attorney General in the Legislature has made a clear and unequivocal commitment to amend the bill to ensure that everybody who has a complaint before the tribunal does receive legal support, has a lawyer attached to their case to see the case through with them.

Mr. Bill Mauro (Thunder Bay-Atikokan): The concern has been raised by the two or three speakers I've heard about whether or not people, if they go directly to the tribunal, are going to have the ability to have publicly funded representation if they're the complainant. The Attorney General has publicly committed in the House to amendments in the legislation to ensure that that will happen.
The Government's announcement says that the amendments will ensure that a Human Rights Legal Support Centre is established and funded by Government. However, it doesn't commit to ensuring that every human rights complainant has a publicly-funded lawyer at the Tribunal, or that legal supports will in all cases be provided by lawyers, or that "legal supports" will in each case include legal representation (a lawyer presenting your case), and not just legal information or advice (a lawyer or non-lawyer telling you how the system works and how to present your case, and then sending you off to the Tribunal to fight your case yourself).

The Government's announcement doesn't say that the Legal Support Centre will be given legal investigation powers, like those which the Government is taking away from the Human Rights Commission. Even if you are given your own lawyer, they will be far less effective if they don't have the critical evidence you need to win your case.
The proposed amendment doesn't ensure that the Legal Support Centre will have enough lawyers to serve at least 2,500 complainants at the Tribunal per year, and the thousands and thousands more potential complainants who will call for advice each year. At the technical briefing, we were advised that there is no Government decision on the amount of funding this Centre will receive. There is nothing in the Government's announcement that would stop a future Government from reducing the Centre's funding. There is also nothing in the Government's announcement that ensures that discrimination victims will get timely services from the Centre. When the multi-year line-up moves from the backlogged Human Rights Commission to the Legal Support Centre, it is fair to expect a new backlog at the Legal Support Centre.
The Announcement says that "The services would be available, where needed, across the province..” It doesn't indicate whether this will simply be over-the-phone summary information and advice, or delivered via websites, or delivered on-location via fully-accessible offices in different communities around Ontario.

The Government and Bill 107's supporters (mainly some lawyers) claim that this bill implements the recommendations of two studies on human rights reform, the Cornish Report and the La Forest report. Yet the Government's failure to fulfill its promise of assured lawyers for all complainants flies in the face of what both the Cornish and La Forest reports said.

The Cornish Report emphasized the importance of human rights complainants having effective representation, especially during a human rights Tribunal hearing. It stated:

"Second, many if not most people who make a human rights claim need assistance and support. Often they feel hurt, angry, confused and afraid. Without assistance, they cannot enforce their rights. Opening up access to a hearing may be a hollow achievement if support and advocacy are not provided.
…

A third reason why advocacy services are essential is that, without them, the hearing process for rights claims at the Equality Rights Tribunal will have difficulty functioning efficiently and fairly. While staff of the new Tribunal can and should provide information about how their system works, it would be wrong to suggest that they can fill an advocate role. In order for claims to proceed efficiently at the Tribunal, claimants must have access to trained, publicly funded advocacy services.

Properly trained advocates will not only help prepare claims to go before a hearing, but will also assist in resolving claims through various means of mediation. They will refer people to other services if the issue they raise does not come under the Code.”
Similarly, the LaForest report found:
“In our view, providing assistance to claimants is key for the direct access model to be successful. As noted above, the experience in the United Kingdom and Québec have shown that unrepresented claimants are rarely successful, partially because respondents are often large well-resourced corporations or governments. This will be particularly true in the federal sector. The practical result of no assistance would be to deny access. The human rights tribunal process is often complicated and requires experience in human rights in order to assemble and argue a case successfully. In the human rights context many claimants do not speak either official language or have disabilities that may make it difficult for them to access the system. Unrepresented claimants would require more time at the Tribunal hearing. Counsel can help keep the proceedings moving and reduce costs of lengthy hearings.”
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Dalton McGuinty, M.P.P.

Leader of the Official Opposition

Room 381, Legislative Building, Queen's Park
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April 7, 2003

David Lepofsky

Ontarians with Disabilities Act Committee

1929 Bayview Avenue

Toronto, ON M4G 3E8

Dear Mr. Lepofsky,

I would like to take this opportunity on behalf of the Liberal Caucus to thank you once again for the work that you and your organization are doing to improve the lives of people with disabilities here in Ontario.

I would also like to share with you the Ontario Liberal Party platform for the approaching election regarding Ontarians With Disabilities.

We believe that the Harris-Eves government's Ontarians With Disabilities Act does not even begin to adequately address the needs and rights of countless Ontarians. We therefore commit that:

We will introduce, with the intent of passing within one year of forming government, a strong and effective Ontarians With Disabilities Act, following fully-accessible, province-wide hearings. It will incorporate all 11 principles that were adopted by the Ontario Legislature on October 29, 1998. The legislation and regulations will include timelines, standards and a mechanism for effective enforcement, and, at a minimum, will reflect the substance of amendments to the Conservative bill offered by the Liberal party in the fall of 2001.

As Premier, I will meet with ODA Committee representatives and my government will work together with the Committee to develop the new Act.

On forming government following the election, we will provide a Cost of Living increase for participants in the Ontario Disability Support Program.

I look forward to continuing to work with you to advance the interests of persons with disabilities in Ontario and I wish you the greatest possible success in that regard.

Yours truly,

Dalton McGuinty, MPP

Leader of the Official Opposition

Leader of the Ontario Liberal Party

	�.	Bill 107's new s. 41 provides in material part:





	Dismissal of proceeding without hearing





	41. (1) The Tribunal may dismiss a proceeding, in whole or in part, without a hearing, if,





	(a) the proceeding is frivolous, vexatious or is commenced in bad faith;





	(b) the proceeding relates to matters that are outside the jurisdiction of the Tribunal;





	(c) some aspect of the statutory requirements for bringing the proceeding has not been met;





(d) the application is made under section 35 and the facts alleged in the application, even if true, do not disclose an infringement of a right of the applicant under Part I;





(e) the application is made under section 36 and the facts alleged in the application, even if true, do not disclose infringements of a right under Part I that are of a systemic nature;





(f) the application is made under subsection 45.1 (3) and the facts alleged in the application, even if true, do not disclose a contravention of a settlement; or





	(g) the Tribunal is of the opinion that another proceeding has appropriately dealt with the substance of an application.





	�.	Section 34 provides in material part:





	34. (1) The Tribunal may make rules governing the practice and procedure before it.





	(2) Without limiting the generality of subsection (1), the rules may,





	(a) provide that the Tribunal is not required to hold a hearing;





(b) limit the extent to which the Tribunal is required to give full opportunity to the parties to present their evidence and to make their submissions;





	�.	Bill 107's section 40 provides:





	40. The Tribunal may defer an application in accordance with the Tribunal rules.





	�.	The Toronto Star reported as follows:





	June 26, 2006


	Province appeals ruling allowing two inquests; Psych patients deaths at issue: Rights tribunal had given okay


	Heba Aly





A ruling that two families have waited years for is now being appealed by the provincial government, leaving them wondering if justice will ever be served.





It seems Robert Illingworth and Renata Braithwaite rejoiced too quickly when the Ontario Human Rights Tribunal ordered inquests into the deaths of their loved ones.





Thomas Illingworth, 50, and Melba Braithwaite, 53, were both involuntary psychiatric patients in Toronto institutions when they died - the first after an alleged confrontation with staff, the second after falling in the shower unsupervised.





According to the Coroner's Act, inquests are mandatory when a person dies in prison or in police custody. But when a person dies in a psychiatric facility during involuntary detention ordered by a physician, inquests are up to the discretion of the coroner.





	Last month, former Supreme Court of Canada Justice Peter Cory ruled this law was discriminatory.





	But last week, the Attorney General for Ontario and the Chief Coroner filed a notice of appeal.





"I was so angry. I just hit the roof," said Robert Illingworth, who has waited 11 years to find out what happened to his brother. The attorney general's ministry argues that the tribunal disregarded the "public interest mandate of the Coroner's Act" by treating an inquest as a service to an individual and that it admitted testimony from people "who had no relevant expertise and who lacked impartiality."





The act already recognizes "a special need or vulnerability of the mentally ill" by requiring that all deaths be investigated, Chief Coroner Dr. Barry McLellan added.





But that's not good enough for Progressive Conservative MPP Cam Jackson, whose bill requiring inquests into the deaths of children in court-ordered custody was approved in the provincial legislature last week.





	"An investigation is closed and a coroner's inquest is an open process."





NDP leader Howard Hampton said the government needs to show leadership by changing the Coroner's Act. "Simply allowing this to be fought back and forth in the courts is not satisfactory." A spokesperson at the attorney general's office could not be reached for comment. A spokesperson for the minister of community safety would not comment because the matter is before the courts.





This is all very "disappointing" for Renata Braithwaite. "She has fought for more than five years to get answers into her mother's death," said her lawyer Suzan Fraser.





	�.	Bill 107's new s. 35 would provide in material part:





35. (5) A person who believes that one of his or her rights under Part I has been infringed may not make an application under subsection (1) with respect to that right if,





(a) a civil proceeding has been commenced in a court in which the person is seeking an order under section 46.2 with respect to the alleged infringement and the proceeding has not been finally determined; or





	(b) a court has finally determined the issue of whether the right has been infringed.





	This new provision invokes s. 46.2, a new provision that Bill 107 creates, which states:





46.2 (1) If, in a civil proceeding in a court, the court finds that a party to the proceeding has infringed a right under Part I of another party to the proceeding, the court may order the party who infringed the right to pay monetary compensation to the party whose right was infringed for injury to dignity, feelings and self-respect.





	Same





	(2) Subsection (1) does not create a cause of action based solely on an infringement of a right under Part I.





	...





(6) For the purpose of subsection (5), a proceeding or issue has not been finally determined if a right of appeal exists and the time for appealing has not expired.





�.	The Liberal party's 2003 election promise as set out in a letter from Dalton McGuinty to David Lepofsky, chair of the Ontarians with Disabilities Act committee, which read as follows:








	Dalton McGuinty, MPP


	Leader of the Official Opposition


	Room 381, Legislative Building, Queen's Park


	Toronto, Ontario M7A 1A4


	(416) 325-7155


	(416) 325-9895 fax





	April 7, 2003





	David Lepofsky


	Ontarians with Disabilities Act Committee


	1929 Bayview Avenue


	Toronto, ON M4G 3E8





	Dear Mr. Lepofsky,





I would like to take this opportunity on behalf of the Liberal Caucus to thank you once again for the work that you and your organization are doing to improve the lives of people with disabilities here in Ontario.





I would also like to share with you the Ontario Liberal Party platform for the approaching election regarding Ontarians With Disabilities.





We believe that the Harris-Eves government's Ontarians With Disabilities Act does not even begin to adequately address the needs and rights of countless Ontarians. We therefore commit that:





We will introduce, with the intent of passing within one year of forming government, a strong and effective Ontarians With Disabilities Act, following fully-accessible, province-wide hearings. It will incorporate all 11 principles that were adopted by the Ontario Legislature on October 29, 1998. The legislation and regulations will include timelines, standards and a mechanism for effective enforcement, and, at a minimum, will reflect the substance of amendments to the Conservative bill offered by the Liberal party in the fall of 2001.





As Premier, I will meet with ODA Committee representatives and my government will work together with the Committee to develop the new Act.





On forming government following the election, we will provide a Cost of Living increase for participants in the Ontario Disability Support Program.





I look forward to continuing to work with you to advance the interests of persons with disabilities in Ontario and I wish you the greatest possible success in that regard.





	Yours truly,





	Dalton McGuinty, MPP


	Leader of the Official Opposition


	Leader of the Ontario Liberal Party





	�.	The following documents some of the public record exchanges on point:





Excerpts from the Hansard of the Standing Committee on Social Policy's January 31, 2005 Hearings on Bill 118, the Proposed Accessibility for Ontarians with Disabilities Act





	(Underlining Added)





1. Ms. Martel: With respect to what the tribunal can do, I don't see a lot of guarantee about public access. First of all, I don't really see where there is an opportunity for people to make complaints if they are concerned about an accessibility standard -- not an organization to which the standard has been applied, but persons who are concerned that a standard may not be stringent enough or may not be implemented properly. I don't see much room for them at the tribunal, because the tribunal seems to be a place where you go to deal with an order. What is the mechanism for public input around complaints that accessibility is just not being achieved in a timely fashion, be it in one sector or another? Where do people have a chance to fit in here and have their complaints reviewed, investigated in a very serious manner, and adjudicated?
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Ms. Hewson: There is no individual complaints process provided for in the bill. Individuals who believe they have been discriminated against under the Human Rights Code can go to the Human Rights Commission. However, this bill is proactive in nature, with standards that have to be complied with, so the organization that is required to comply with the standard must do so. It must provide its report to the public, so there is public access to information there. It must file its report with the government, and there can be an inspection. So somebody who felt the organization was not, for example, complying with the standard could first of all go to the organization itself based on the report and say, "You say that you are doing X, but here we see that you are not doing it. Therefore, you should do it." That's one mechanism. It is not a legal complaints mechanism.





2. Ms. Martel: Let me just respond in this way, and then I'll move on to another point: I ask myself the question, "Are we really challenging ourselves" -- and I say that generally -- "with the 20-year time frame?" I can't believe that we are. There will be some employers who will drag their feet for as long as they possibly can because they don't want to comply. We can't work from their timetable, because they are not interested in making the changes that are necessary to ensure that everyone can participate. There are some other employers, as we already said, who are well on the way, and we should be working with their best practices and seeing how much of their best practices can be applied to other sectors and in other jurisdictions to move people forward. I remain very concerned. Twenty years is a whole generation of people who will continue essentially to be left out when they have an enormous contribution to make.





I guess the challenge I leave with you is that if, during the course of the hearings, groups come forward and say, "We think the time frame should be less; we think we can rise to this opportunity and this challenge and do it in a shorter time frame," I hope your government will be prepared to listen to that, accept that and make changes, either with respect to standards development and that cycle and/or -- and I hope both -- with respect to a final time frame that would be shorter, so we allow people to participate fully much sooner than 20 years from now.





The second point I want to raise -- it's funny that you mentioned court, because one of the concerns I want to raise is essentially with the purpose clause. Their reference for wanting a change had to do with whether or not people would end up in court because the interpretation of the statute might be challenged. Their concern had to do with the fact that the purpose clause currently talks about a benefit to all Ontarians, which is fine, when in their view the purpose of the act should be to ensure that Ontarians with disabilities can participate fully and there is an end to the systemic discrimination they have faced for so many years now. They very clearly believe -- and I agree with them -- that the purpose clause should very clearly talk about this legislation being anti-discrimination legislation. That is the purpose; that is the point. This is a group of Ontarians whom we are trying to benefit. So I'm asking -- I asked this to staff earlier, and I'm sure ARCH and, I hope, other groups will come forward and talk about the purpose clause -- if you would go back and have another serious review of the purpose clause to see how it can be strengthened so that the intent is clearly outlined: This is anti-discrimination legislation -- that's the point -- and it should be in the purpose clause.





Hon. Mrs. Bountrogianni: We will definitely take that under advisement, because that is the intent of the bill, or that was the intent of the bill. Indeed, any legislation that gives the most rights to the disabled will be adhered to, whether it's this legislation or the Human Rights Commission's. We are not taking anything away from the Human Rights Commission.








Excerpts from the Hansard of the Standing Committee on Social Policy's April 11, 2005 Clause By Clause Debates on Bill 118, the Proposed Accessibility for Ontarians with Disabilities Act:





(Underlining added)





1. We go to section 26, pages 59 and 59a.





Mr. Marchese: I move that section 26 of the bill be struck out and the following substituted:





"Tribunal





"26. (1) There is hereby established a tribunal to be known as the Accessibility Appeals Tribunal in English and Tribunal d'appel en matière d'accessibilité in French.





"Composition





"(2) The tribunal shall be composed of such members as may be appointed by the Lieutenant Governor in Council.





"Chair, vice-chair





"(3) The Lieutenant Governor in Council shall appoint a chair and may appoint one or more vice-chairs of the tribunal from among the members of the tribunal.





"Remuneration





"(4) The members of the tribunal shall be paid such allowances and expenses as are fixed by the Lieutenant Governor in Council.





"Employees





"(5) Such employees as are considered necessary for the proper conduct of the tribunal may be appointed under the Public Service Act.





"Rules





"(6) The tribunal may make rules regulating its practice and procedure and generally for the conduct and management of its affairs and such rules are not regulations within the meaning of the Regulations Act.





"Panels





"(7) The chair of the tribunal may appoint panels composed of one or more members of the tribunal to hold hearings in the place of the full tribunal wherever the tribunal is required to hold a hearing under this act and, where a panel holds a hearing, the panel has all the powers and duties, except the power referred to in subsection (6), given to the tribunal under this act.
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"Powers and duties





"(8) The tribunal may exercise such powers and shall perform such duties as are conferred or imposed upon it by or under this act."





The section simply replaces the current provisions that allow for multiple tribunals at some point in the indefinite future with a single tribunal to be established immediately. We think this is more effective and many of the deputants called for this as well. It's better than what the government is proposing, in my view.





The Chair: Any further debate on the amendment?





Mr. Jackson: I just want to reinforce that I too came away from the public hearings quite convinced that this was essential, so I will be supporting Mr. Marchese's motion. I have a similar one, but mine isn't as fulsome as Mr. Marchese's, so I will definitely yield to his better wordsmithing and tell him that I will support it for the same reasons.





Mr. Ramal: I believe that setting up another tribunal will duplicate the services and add more expense. Also, I would say that people with disabilities are already covered under the discrimination legislation and also under the Human Rights Code. So we are protecting them, and they have the right and ability to complain and send their complaint to the Human Rights Commission.





Plus, we believe the duplication in terms of a new tribunal would be a waste of time and effort and also a waste of money. If we can focus our efforts on one tribunal in order to achieve our goal, then settling complaints will be a lot better. Also, the director would not be the person who would be appearing before the tribunal to defend the case.





The Chair: Any further debate? If there is none, I will now put the question. Shall the motion carry?





Ayes: Jackson, Marchese.





Nays: Fonseca, Leal, Parsons, Ramal, Wynne.





The Chair: The motion does not carry.





2. Mr. Jackson: I guess what I'm trying to get at is that we don't want multiple tribunals, which currently exist in this legislation; we feel that there should be one. It's almost like having multiple human rights commissions.





You go to one commission, you have a specialty in that area and they deal with your ruling. That's kind of what we were trying to achieve here. This is after the work of the standards committee is completed, people aren't happy with the consensus and the government's regulations, and they want to appeal them. That's why I think it should be one august body that is very capable to handle the work.





Ms. Wynne: I just want to be clear what we're talking about here, because it's my understanding that under section 26, the appeal that we're talking about is an appeal of a compliance order. So someone is under an order to comply and can appeal that order to a tribunal. It's not about accessibility for individuals. That's not the kind of appeal we're talking about. Can I get some clarification about that, that those individual appeals could still go to the Human Rights Commission?





Ms. Hewson: You're correct, Ms. Wynne. These are appeals on whether a regulation or standard has been complied with or a report has been made.





Ms. Wynne: So it would be the person under the order --





The Chair: Excuse me --





Mr. Marchese: If I could encourage people to speak clearly into the mike. I can't hear very well.





The Chair: I would ask that you repeat what you answered, and then I'll go back to you, Ms. Wynne.





Ms. Hewson: I beg your pardon. Yes, Ms. Wynne is quite right that these are appeals from an order of the director.
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Ms. Wynne: So it's the organization or the person who has been ordered to comply who would be appealing to the tribunal; it's not someone appealing the accessibility of a building or a service.





Ms. Hewson: That's correct.





Ms. Wynne: So then, by being as clear as possible with standards, we're trying to cut down the number of appeals of this nature that there would be. There is still recourse for individuals who feel that accessibility is not adequate, with the Human Rights Commission. Is that correct?





Ms. Hewson: That is correct.





Ms. Wynne: OK. Thank you. That's the reason I won't be supporting this amendment.


�.	On December 10, 2001, the Liberal Party, while in opposition, tabled a series of amendments to the Conservative Government's Bill 125, the proposed Ontarians with Disabilities Act 2001. While in opposition, Dalton McGuinty made a written election promise on April 7, 2003 to enact a new, strong and effective disability law. He pledged that: "The legislation and regulations will include timelines, standards and a mechanism for effective enforcement, and, at a minimum, will reflect the substance of amendments to the Conservative bill offered by the Liberal party in the fall of 2001."





The Liberals' Fall, 2001 amendments included several provisions that would expand the investigation and enforcement mandates of the Ontario Human Rights Commission. These included the following: (Underlining is added.)





1. I MOVE that section 10 of the Bill be struck out and the following substituted:





Ministry barrier-free plans





10. (1) Each ministry has the duty to ensure that the funding, services, programs, practices, legislation and regulations it administers and that its workplace are free of barriers through the development and implementation of barrier-free plans to identify, remove and prevent barriers within the time period specified in regulations that the Lieutenant Governor in Council shall make, in consultation with persons with disabilities and others, within six months after this section comes into force.





Contents of plan





(2) A barrier-free plan shall include,





(a) the comprehensive identification, removal and prevention of barriers to persons with disabilities in the Acts and regulations administered by the ministry and in the ministry's policies, programs, practices and services, as well as the ministry's workplace;





(b) specific action steps and time lines for performing the duties set out in clause (a) and, except if it is not practical, a statement of who is responsible within the ministry for those duties;





(c) a report on the measures the ministry has taken to identify, remove and prevent barriers to persons with disabilities;





(d) a statement whether the ministry has met its obligations set out in the plan for the year in which the plan is developed and, if not, the particulars of and reasons for non-compliance;





(e) a description of the measures in place to ensure that the ministry assesses its proposals for Acts, regulations, policies, programs, practices and services to determine their impact on removing and preventing barriers against persons with disabilities and a statement of who is responsible for the measures;





(f) a report on the Acts, regulations, policies, programs, practices and services reviewed during the year in which the plan is developed, the recommendations made to ensure that they are barrier-free, and whether the recommendations were adopted;





(g) a list of the Acts, regulations, policies, programs, practices and services that the ministry will review in the year after the year in which the plan is developed to identify barriers to persons with disabilities and a statement of who is responsible for the review;





(h) a description of the specific measures that the ministry intends to take in the year after the year in which the plan is developed to identify, remove and prevent barriers to persons with disabilities; and





(i) all other information that the regulations prescribe for the purpose of the plan.





Process for developing plan





(3) In developing and implementing its barrier-free plan, a ministry shall consult with the Barrier-Free Council of Ontario, the Barrier-Free Disability Directorate of Ontario and with persons with disabilities who may be affected by the plan.





Availability to the public





(4) A ministry shall make its barrier-free plan available to the public in an accessible format within 10 days of the plan receiving the signatures of the ministry's minister and deputy minister.





Enforcement of plan





(5) The Ontario Human Rights Commission shall review all barrier-free plans for which it has reasonable grounds to believe that a ministry has not complied with the plan and in conducting the review the Commission has all of the investigation powers that it has for investigating a complaint under the Human Rights Code.





2.	I MOVE that the Bill be amended by adding the following sections:





Government obligations





20.1 (1) This Act binds the Crown.





Deadline for compliance





(2) Despite anything in this Act or the regulations, the Government of Ontario shall comply with its barrier-free obligations described in this Act within five years after subsection (1) comes into force for the purposes of the Ontario Government becoming barrier-free for persons with disabilities within that period of five years.





Enforcement





20.2 (1) The Ontario Human Rights Commission and the Ontario Human Rights board of inquiry have jurisdiction with respect to compliance with this Act and enforcement under this Act and for that purpose have the necessary authority and jurisdiction under the Human Rights Code.





Funding request





(2) Within three months after subsection (1) comes into force, the Minister of Finance shall introduce in the Assembly a bill that provides for the additional funding that the Ontario Human Rights Commission requires to fulfill adequately its responsibilities under subsection (1).





Conflict





20.3 This Act prevails in the event of a conflict between it and any other Act or a regulation, by-law or any policy which guarantees lesser rights to persons with disabilities.





3.	I MOVE that section 103.1 of the Legislative Assembly Act, as set out in section 27 of the Bill, be struck out and the following substituted:





Barrier-free plan





103.1 (1) Each year, the Speaker shall prepare and implement a barrier-free plan.





Contents





(2) The barrier-free plan shall address the identification, removal and prevention of barriers to persons with disabilities in the Legislative Chamber and the other parts of the Legislative Building that are under the Speaker's control and in the policies, programs, practices and services of the Assembly.





Same





(3) The barrier-free plan shall include, with respect to the Legislative Chamber, the other parts of the Legislative Building that are under the Speaker's control and the policies, programs, practices and services of the Assembly,





(a) the comprehensive identification, removal and prevention of barriers to persons with disabilities;





(b) a report on the measures the Speaker has taken to identify, remove and prevent barriers to persons with disabilities;





(c) the measures in place to ensure that the Speaker assesses his or her proposals for policies, programs, practices and services to determine their effect on accessibility for persons with disabilities;





(d) a list of the policies, programs, practices and services that the Speaker will review in the coming year in order to identify barriers to persons with disabilities; and





(e) the measures that the Speaker intends to take in the coming year to identify, remove and prevent barriers to persons with disabilities.





Process for developing plan





(4) In developing and implementing the barrier-free plan, the Speaker shall consult with the Barrier-Free Council of Ontario, the Barrier-Free Disability Directorate of Ontario and with persons with disabilities who may be affected by the plan.





Availability to the public





(5) The Speaker shall make his or her barrier-free plan available to the public in an accessible format within 10 days of the plan receiving the signature of the Speaker.





Enforcement of plan





(6) The Ontario Human Rights Commission shall review the barrier-free plan if it has reasonable grounds to believe that the Speaker has not complied with the plan and in conducting the review the Commission has all of the investigation powers that it has for investigating a complaint under the Human Rights Code.





Barrier-free deadline





(7) Despite anything in this section, the Speaker shall ensure that the Legislative Chamber and the other parts of the Legislative Building that are under the Speaker's control are barrier-free within five years after subsection (1) comes into force.





Definition





(8) In this section,





"barrier" has the same meaning as in the Ontarians with Disabilities Act, 2001.





�.	Section 41 of the AODA 2005 provides:





41. (1) Within four years after this section comes into force, the Lieutenant Governor in Council shall, after consultation with the Minister, appoint a person who shall undertake a comprehensive review of the effectiveness of this Act and the regulations and report on his or her findings to the Minister. 2005, c. 11, s. 41 (1).





Consultation





(2) A person undertaking a review under this section shall consult with the public and, in particular, with persons with disabilities. 2005, c. 11, s. 41 (2).





Contents of report





(3) Without limiting the generality of subsection (1), a report may include recommendations for improving the effectiveness of this Act and the regulations. 2005, c. 11, s. 41 (3).





Tabling of report





(4) The Minister shall submit the report to the Lieutenant Governor in Council and shall cause the report to be laid before the Assembly if it is in session or, if not, at the next session. 2005, c. 11, s. 41 (4).





Further review





(5) Within three years after the laying of a report under subsection (4) and every three years thereafter, the Lieutenant Governor in Council shall, after consultation with the Minister, appoint a person who shall undertake a further comprehensive review of the effectiveness of this Act and the regulations. 2005, c. 11, s. 41 (5).





Same





(6) Subsections (2), (3) and (4) apply with necessary modifications to a review under





�.	Section 14(5) of the current Code provides:





14(5) Subsection (2) does not apply to a special programme implemented by the Crown or an agency of the Crown.
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� Attorney General, Minister Statement, Introduction of Bill 107, Apr. 26, 06





� Section 46.1 of Bill 107 provides;


46.1 (1) The Minister may enter into agreements with prescribed persons or entities for the purposes of providing legal services and such other services as may be prescribed to applicants or other parties to a proceeding before the Tribunal.


(2) An agreement under subsection (1) may provide for the payment for the services by the Ministry.”





� Attorney General, Minister Statement, Introduction of Bill 107, Apr. 26, 06





� Attorney General, Minister Statement, Introduction of Bill 107, Apr. 26, 06





� Ministry of the Attorney General, Bill 107 Backgrounder, Apr. 26, 06





� Attorney General, Minister Statement, Introduction of Bill 107, Apr. 26, 06





� Attorney General, Question Period in the Legislature on Apr. 10, 2006





� Ontario Human Rights Commission’s website, under the heading: “Chief Commissioner clarifies that statements regarding direct access are inaccurate”, posted Apr. 13, 2006 





� Attorney General, Question Period in the Legislature on Apr. 10, 2006





x Organizations which have said they opposed the direction of the Government's plans announced on February 20, 2006 (and which have called for public consultations before a bill is introduced) include:


Disabled Women's Network of Ontario


African Canadian Legal Clinic of Ontario


Chinese Canadian National Council, Toronto Chapter


Ontario Council of Agencies Serving Immigrants


South Asian Legal Clinic of Ontario


Metro Toronto Chinese and Southeast Asian Legal Clinic


National Anti-Racism Council of Canada


Accessibility for Ontarians with Disabilities Alliance


Canadian Arab Federation


Autism Society of Ontario


Canadian Council on American-Islamic Relations


Multiple Sclerosis Society


League for Human Rights of B'nai Brith Canada 


Ontario Association of the Deaf


Bob Rumball Centre for the Deaf


The Canadian Hearing Society


Canadian Paraplegic Association


Canadian National Institute for the Blind


Alliance for Equality of Blind Canadians


Community Living Ontario


Thunder Bay & District Injured Workers’ Support Group


Urban Alliance on Race Relations 


Operation Black Vote Canada


Aboriginal Legal Clinic 


Canadian Race Relations Foundation


Community and Legal Aid Services Program, Osgoode Hall Law School


Older Women’s Network


National Organization of Immigrant and Visible Minority Women of Canada


Native Canadian Centre of Toronto





xi Attorney General, Minister Statement, Second Reading debates on Bill 107, May 8, 2006





� Ontario Human Rights Commission 2006 statistics, � HYPERLINK "http://www.ohrc.on.ca/en_text/news/e_may-06-facts.shtml" ��http://www.ohrc.on.ca/en_text/news/e_may-06-facts.shtml� 





� Attorney General, Minister Statement, Second Reading debates on Bill 107, May 8, 2006





� Attorney General, Minister Statement, Introduction of Bill 107, Apr. 26, 06





� Attorney General, Minister Statement, Second Reading debates on Bill 107, May 8, 2006


� Section 41 provides in material part:


Dismissal of proceeding without hearing


“41. (1) The Tribunal may dismiss a proceeding, in whole or in part, without a hearing, if,


(a) the proceeding is frivolous, vexatious or is commenced in bad faith;


(b) the proceeding relates to matters that are outside the jurisdiction of the Tribunal;


(c) some aspect of the statutory requirements for bringing the proceeding has not been met;


(d) the application is made under section 35 and the facts alleged in the application, even if true, do not disclose an infringement of a right of the applicant under Part I;


(e) the application is made under section 36 and the facts alleged in the application, even if true, do not disclose infringements of a right under Part I that are of a systemic nature; 


(f) the application is made under subsection 45.1 (3) and the facts alleged in the application, even if true, do not disclose a contravention of a settlement; or


(g) the Tribunal is of the opinion that another proceeding has appropriately dealt with the substance of an application.”





� Section 34 provides in material part:


34. (1) The Tribunal may make rules governing the practice and procedure before it. 


(2) Without limiting the generality of subsection (1), the rules may,


(a) provide that the Tribunal is not required to hold a hearing;


(b) limit the extent to which the Tribunal is required to give full opportunity to the parties to present their evidence and to make their submissions; …”





� Attorney General, Minister Statement, Second Reading debates on Bill 107, May 8, 2006





� Attorney General, Minister Statement, Second Reading debates on Bill 107, May 8, 2006


� Section 33, which Bill 107 repeals, provides:


“33.--(1) Subject to section 34, the Commission shall investigate a complaint and endeavour to effect a settlement.


Investigation


(2) An investigation by the Commission may be made by a member or employee of the Commission who is authorized by the Commission for the purpose.


Powers on investigation


(3) A person authorized to investigate a complaint may,	


(a) enter any place, other than a place that is being used as a dwelling, at any reasonable time, for the purpose of investigating the complaint;	


(b)request the production for inspection and examination of documents or things that are or may be relevant to the investigation;	


(c) upon giving a receipt therefore, remove from a place documents produced in response to a request under clause (b) for the purpose of making copies thereof or extracts there from and shall promptly return them to the person who produced or furnished them; and	


(d) question a person on matters that are or may be relevant to the complaint subject to the person's right to have counsel or a personal representative present during such questioning, and may exclude from the questioning any person who may be adverse in interest to the complainant.	


Entry into dwellings


(4) A person investigating a complaint shall not enter a place that is being used as a dwelling without the consent of the occupier except under the authority of a warrant issued under subsection (8).


Denial of entry


(5) Subject to subsection (4), if a person who is or may be a party to a complaint denies entry to any place, or instructs the person investigating to leave the place, or impedes or prevents an investigation therein, the Commission may refer the matter to the Tribunal or may authorize an employee or member to apply to a justice of the peace for a warrant to enter under subsection (8).


Refusal to produce


(6) If a person refuses to comply with a request for production of documents or things, the Commission may refer the matter to the Tribunal, or may authorize an employee or member to apply to a justice of the peace for a search warrant under subsection (7).


Warrant for search


(7) Where a justice of the peace is satisfied on evidence upon oath or affirmation that there are in a place documents that there is reasonable ground to believe will afford evidence relevant to the complaint, he or she may issue a warrant in the prescribed form authorizing a person named in the warrant to search a place for any such documents, and to remove them for the purposes of making copies thereof or extracts therefrom, and the documents shall be returned promptly to the place from which they were removed.


Warrant for entry


(8) Where a justice of the peace is satisfied by evidence upon oath or affirmation that there is reasonable ground to believe it is necessary that a place being used as a dwelling or to which entry has been denied be entered to investigate a complaint, he or she may issue a warrant in the prescribed form authorizing such entry by a person named in the warrant.


Execution of warrant


(9) A warrant issued under subsection (7) or (8) shall be executed at reasonable times as specified in the warrant.


Expiration of warrant


(10) Every warrant shall name a date on which it expires, which shall be a date not later than fifteen days after it is issued.


Obstruction


(11) No person shall hinder, obstruct or interfere with a person in the execution of a warrant or otherwise impede an investigation under this Act.


Idem


(12) Subsection (11) is not contravened by a refusal to comply with a request for the production of documents or things made under clause (3)(b).


Admissibility of copies


(13) Copies of, or extracts from, documents removed from premises under clause (3)(c) or subsection (7) certified as being true copies of the originals by the person who made them, are admissible in evidence to the same extent as, and have the same evidentiary value as, the documents of which they are copies or extracts.”





� Section 32 of the Code now provides in material part: 


32.--(1) Where a person believes that a right of the person under this Act has been infringed, the person may file with the Commission a complaint in a form approved by the Commission.


(2) The Commission may initiate a complaint by itself or at the request of any person.








� Section 36 of Bill 107 provides:


36. (1) The Commission may apply to the Tribunal for an order under section 43 if the Commission is of the opinion that,


(a) there are infringements of rights under Part I that are of a systemic nature and that the Commission has not been able to adequately address under Part III;


(b) an order under section 43 could address the systemic issues; and


(c) it would be in the public interest to make an application under this subsection….


(3) An application made by the Commission does not affect the right of a person to make an application under section 35 in respect of the same matter.





� Section 43 of the Bill provides: 


43. On an application under section 36, the Tribunal may make an order directing any party to the application to do anything that, in the opinion of the Tribunal, the party ought to do to promote compliance with this Act in respect of future practices, if the Tribunal determines that any one or more of the parties to the application have infringed a right under Part I and that the infringements are of a systemic nature.”








� The Disability Accessibility directorate” was created under the Ontarians with Disabilities Act 2001. The McGuinty Government revamped and expanded its mandate one year ago under the Accessibility for Ontarians with Disabilities Act 2005. 





� Attorney General, Minister Statement, Second Reading debates on Bill 107, May 8, 2006





� Section 38 of Bill 107 provides:


38. (1) Subject to subsection (2), the Statutory Powers Procedure Act applies to a proceeding before the Tribunal.


Conflict


(2) In the event of a conflict, this Act, the regulations and the Tribunal rules prevail over the Statutory Powers Procedure Act, despite section 32 of that Act.” See also s. 41 of Bill 107.





� Attorney General, Minister Statement, Second Reading debates on Bill 107, May 8, 2006





� Attorney General, Minister Statement, Second Reading debates on Bill 107, May 8, 2006





� Ontario Human Rights Commission Annual Report, 2004-2005





