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ACCESSIBILITY FOR ONTARIANS WITH DISABILITIES ACT ALLIANCE
BRIEF OF THE AODA ALLIANCE TO THE CHARLES BEER 2009 INDEPENDENT REVIEW OF THE IMPLEMENTATION OF THE ACCESSIBILITY FOR ONTARIANS WITH DISABILITIES ACT

December 11, 2009

I.
INTRODUCTION


1.
General

The AODA Alliance submits this brief to the Charles Beer 2009 Independent Review of the Accessibility for Ontarians with Disabilities Act 2005 (AODA). Appendix 1 describes our coalition and its background.

Under section 41 of the Accessibility for Ontarians with Disabilities Act 2005 (the AODA 2005), the Ontario Government must appoint an independent review of the AODA’s effectiveness. As well, section 22 of the Ontarians with Disabilities Act 2001 (ODA 2001) required the Ontario Government to appoint an Independent Review of the ODA 2001 by September 30, 2007. It is not clear whether Mr. Beer’s appointment covers both laws, or only the AODA 2005. Nevertheless, our brief addresses the effectiveness of both the ODA 2001 and the AODA 2005.

On July 2, 2009, before preparing this brief, the AODA Alliance submitted a preliminary brief to the Charles Beer Independent Review. It offered helpful recommendations on how to conduct his Independent Review, to ensure that it is as comprehensive and inclusive as possible. That brief is available at: http://www.aodaalliance.org/strong-effective-aoda/07022009.asp

2.
Overview of this Brief

This brief gives the AODA Alliance’s assessment of the effectiveness of the AODA 2005, and where possible, the ODA 2001. We address both the effectiveness of the legislation itself and the effectiveness of steps taken to implement these laws.

We first offer our assessment of progress to date. We then offer detailed recommendations for changes to both laws, and to the steps taken to implement these laws. Appendix 1 summarizes who the AODA Alliance is. Appendix 2 lists all our recommendations in one place.

Where we recommend changes to legislation, it is our strong preference that our proposed legislative reforms be enacted. We are alive to the difficulties and time needed to get a bill introduced in and passed by the Legislature. We therefore encourage that in advance of any new legislation, as an interim step, needed changes be made wherever possible to the Government’s implementation of these laws, to achieve our recommendations’ goals Legislative amendments can then follow. Even if a reform can be achieved without change to legislation, it is preferable for there to be a change to the legislation (where we recommend it), so that these improvements are preserved for future governments, throughout the life of the AODA’s implementation.

Where we refer in this brief to “the Minister” or “the Ministry,” this means the Minister or Ministry of Community and Social Services. That Minister and Ministry now have lead responsibility for implementing the ODA 2001 and the AODA 2005.

At times we set out excerpts from other documents, such as other briefs, from the AODA or ODA, or from correspondence. To assist the reader, we sometimes repeat an excerpt in different parts of the brief, where it is relevant to more than one part of our discussion.

We summarize our position in this brief as follows:

1.
There clearly has been some progress under the Accessibility for Ontarians with Disabilities Act 2005 (AODA) and the Ontarians with Disabilities Act 2001 (ODA) towards the AODA’s mandatory goal of full accessibility in Ontario by 2025. However, this progress has been too slow. Ontario is not now on schedule to reach full accessibility by 2025. Significant new reforms, including amendments to Ontario legislation, are needed to get Ontario on schedule for full accessibility by 2025.

2.
The AODA’s implementation to date has not had a significant impact on the daily lives of Ontarians with disabilities.

3.
Strong, effective accessibility standards have not been developed under the AODA to date. Only one accessibility standard has been enacted, the Customer Service Accessibility Standard. It is weak, ineffective and actually creates a barrier. The other four accessibility standards now under development address important areas, but are not yet law. The proposals for these four accessibility standards range in their quality. We do not know whether the Government will be bold or timid when finalizing them.

4.
There have been problems with the standards development process. We recognize that the Government is ploughing new terrain in this area and is building experience. During the first two years of developing standards, the Government used a flawed approach to developing them. It operated under the incorrect view that these standards need not attempt to comply with the accessibility requirements of the Ontario Human Rights Code.

5.
In the 2007 election, the Ontario Government made several important commitments regarding the AODA’s implementation. It has kept some of these, which have helped the standards development process. However several of its important 2007 election promises remain unkept.

6.
The Ontario Government has not made full and effective use of its other powers under the AODA, beyond developing accessibility standards, to promote a fully accessible province. For example, it has not yet put in place its full regime for enforcing the AODA, even though the first accessibility standard goes into force and can be enforced in January, 2010.

7.
The Ontario Government, which should be a leader on accessibility, is itself quite behind in making Ontario Public Service employment and services fully accessible to persons with disabilities.

8.
The Ontario Government has not effectively ensured that public tax dollars, spent on infrastructure capital projects and procurement of goods and services, are not used to create or perpetuate barriers against persons with disabilities.

9.
The Government has not acted sufficiently to reduce the impending attitudinal barrier created by the incorrect perception, held by some, that the AODA imposes new accessibility obligations.

We recommend that the Independent Review make specific findings, based on the foregoing, to support recommendations for needed reform. Based on these proposed findings, we offer 69 recommendations to improve the AODA and its implementation, by:

a) Securing strong new leadership  for the AODA’s implementation, including a minister with lead responsibility for all accessibility issues;

b) Strengthening the process for developing strong, effective accessibility standards to ensure that they comply with the Human Rights Code;

c) Providing for the strong and effective enforcement of the AODA. 

d) Ensuring that all Ontario and municipal laws neither create nor perpetuate barriers against persons with disabilities;

e) Ensuring Ontario tax dollars are not used to create or perpetuate barriers against persons with disabilities;

f) Expanding other efforts by the Government beyond developing accessibility standards, to promote accessibility;

g) Improving Ontario Government compliance with accessibility requirements;

h) Making provincial and municipal elections barrier-free for voters and candidates with disabilities;


i) Educating school students and professional trainees on disability accessibility;

j) Expressly requiring all boards, commissions and other tribunals to consider accessibility when exercising discretionary powers.

II.
HOW EFFECTIVE HAVE BEEN THE AODA 2005 AND THE ODA 2001 AND THEIR IMPLEMENTATION?

1.
General

Unlike any other equality rights legislation, the AODA 2005 sets a specific, mandatory deadline against which all progress must be measured. It requires Ontario to become fully accessible for persons with physical, mental, sensory, and learning disabilities by January 1, 2025. It was the Ontario Government that chose this deadline after consulting with the public. It is a deadline which the Ontario Legislature unanimously approved.

Our July 2, 2009 brief to the Charles Beer Independent Review recommends that his Review’s core focus should be on these questions:

“1.
The Independent Review should investigate whether Ontario is now on schedule for achieving fully accessible employment, goods, services, facilities and buildings in the public and private sectors by 2025; whether the Government’s implementation of the AODA 2005 fulfils the 11 principles for the Disabilities Act that the Legislature unanimously adopted by resolution on October 29, 1998; and if not, what changes to the AODA 2005, to regulations enacted under it, to the ODA 2001, and to other legislation, and the implementation of that legislation are needed to put Ontario firmly on schedule for full accessibility by 2025.

2.
The Independent Review should identify how much progress towards full accessibility has been made from June 2005 to June 2009, as a result of the AODA 2005’s implementation.”

With almost four and a half of the twenty years now passed, Ontario is not now on schedule, nor even close to being on schedule, for achieving full accessibility by 2025. At the pace of progress seen over these past four and a half years, Ontario will not reach full accessibility in time. We reach this conclusion by looking at this from several perspectives.


2.
Has the AODA 2005 had a Significant Impact on the Lives of Ontarians with 

Disabilities?
It is first important to look at the practical impact that the AODA 2005 has had to date in the daily lives of Ontarians with disabilities. The last of the eleven principles which the Ontario Legislature unanimously declared for this legislation on October 29, 1998 states:

“11.
The Ontarians with Disabilities Act must be more than mere window dressing. It should contribute meaningfully to the improvement of the position of persons with disabilities in Ontario. It must have real force and effect.”

From the front-line perspective of Ontarians with disabilities, there has not been a significant increase in their access to employment, goods, services, facilities or buildings in Ontario since the AODA 2005 was passed. It was understood that dramatic change was not expected overnight. A disproportionate amount of the earliest implementation work would involve start-up activity which might not at first produce highly-visible results. However, with well over one-fifth of the time available for achieving full accessibility now behind us, our supporters tell us that they do not perceive or experience major progress towards the AODA’s goal.

That is not to say that there has been no progress on the accessibility front. Some barriers have been removed or prevented since 2005. There has been a clear increase in attention and action on accessibility issues. The profile and public acceptance of the goal and worth of accessibility for persons with disabilities has increased. Had Ontario had no AODA 2005 at all, we would be further behind than we are now, albeit by a gap that is hard to now precisely quantify.

Yet from the perspective of persons with disabilities, the question is not “Has there been some progress towards accessibility?” It is too easy to point to one new ramp in front of a courthouse, or one newly accessible website, to say that more than nothing is going on. The AODA 2005’s goal is not merely “some progress.” It is full accessibility by 2025.


3.
Have Strong, Effective Accessibility Standards Been Developed?



a)
General

A second perspective is to consider how effective the Ontario Government’s implementation of the AODA 2005 has been. Has it taken sufficient timely steps to use the new powers under the AODA 2005 to develop strong and effective accessibility standards that will make sure that Ontario achieves full accessibility by 2025?

From this perspective, there has been some good news, but also significant troubling news. On balance, the results are quite limited and inadequate. Substantial new reforms to the AODA and its implementation, and substantially accelerated Government action are now required to get Ontario back on schedule.

The development of accessibility standards has fallen well short of its potential. In saying this, we know that the implementation of the AODA 2005 is a daunting challenge. Ontario must blaze new trails. We also have known that it would take some start-up time to get the major parts of the Ontario Government’s implementation of the AODA 2005 up and running. Our conclusions take this into account. We also note that the Ontario Government chose the twenty-year deadline for full accessibility when it designed the AODA 2005, after assessing what it would need to do to ensure that Ontario keeps on schedule for this mandatory goal.

It was in recognition of the need for start-up time that this first Independent Review of the AODA was scheduled to take place four years after the AODA was proclaimed in force. We expected to see significantly more progress on the ground by now, affecting the daily lives of Ontarians with disabilities.

We commend the Government’s choice of the first five accessibility standards to develop, i.e. Customer Service, Transportation, Employment, Information and Communication, and the Built Environment. These do not cover all the areas that accessibility standards need to address. However, they are a very commendable first set of priorities.

Yet almost four and a half years after the AODA went into force, there is only one accessibility standard that has been enacted, namely the Customer Service Accessibility Standard. Even then, no steps can be taken to enforce that accessibility standard against anyone until 2010. For some organizations, enforcement cannot begin before 2012, one-third of the twenty years which the AODA 2005 gives to achieve full accessibility.

Four other accessibility standards are still under development. We regret that they were not finalized by now, to let the Independent Review assess them. We offer an assessment here of three of the four that are now under development, based on the proposals for them that were public as of early fall 2009. The strength of those three varies from promising to manifestly deficient. Due to time limitations, we have not been able to offer an analysis here of the final proposed Employment Accessibility Standard, the final proposed Information and Communication Accessibility Standard, or the initial proposed Built Environment Accessibility Standard.



b)
Customer Service Accessibility Standard

The Customer Service Accessibility Standard, the only accessibility standard enacted to date, is far too weak and incomplete. Moreover, it threatens to itself create a barrier against persons with disabilities. That is something an AODA accessibility standard cannot do. In our September 12, 2007 analysis of the Customer Service Accessibility Standard, posted on the internet, we summarized our concerns as follows:

“Our review of it reveals that this accessibility standard is very weak, limited and ineffective. It will not bring Ontario to a position of having fully accessible customer services by the AODA’s legal requirement of January 1, 2025, even if it is fully implemented. This is because:

* It covers only providers of goods and services, not facilities.

* It lacks needed clarity and specificity. It doesn’t include the key requirements of an AODA accessibility standard, because it doesn’t identify the barriers that need to be removed and/or prevented, and doesn’t set out time lines for completing these tasks. It largely delegates to service providers far too much discretion to choose what barriers to remove and prevent, and to choose the time lines for removing and preventing them.

* What little the standard does require a service provider to do is subject to time lines that are too long.

* It weakly requires a service provider to “use reasonable efforts to ensure that its policies, practices and procedures fulfill a series of broad principles.” This doesn’t ensure that the policies and practices that a service provider establishes will be strong and effective. This limited obligation will be potentially difficult to enforce.

* In one area, this standard actually authorizes the creation of a new barrier. The AODA doesn’t allow an accessibility standard to do this.

* It doesn’t require service providers, and particularly larger organizations, to put in place an effective means for accountably delivering accessible customer services.

* In the important area of enforcing human rights, the standard applies to the Human Rights Tribunal and the soon-to-be weakened Ontario Human Rights Commission. However, it unjustifiably doesn’t apply to the Ontario Government’s new Human Rights Legal Support Centre, on whom persons with disabilities will have to depend to investigate and enforce their human rights cases.

* Its provision requiring training of a service provider’s staff and volunteers on disability needs is deficient; e.g. it doesn’t say it requires any training on the fundamental requirements of the Ontario Human Rights Code, including the duty to accommodate persons with disabilities in customer service.

* Although it is good that the standard requires service providers to have a system in place to get feedback from patrons with disabilities, it doesn’t require persons in position of authority such as senior management to be notified of any of the feedback received, nor does it provide for any accountability whatsoever for action taken on such feedback.

* Its provisions for notifying the public about the availability of accessible services are seriously inadequate, and don’t ensure that that notification will be fully accessible to persons with disabilities.

* The standard permits a barrier-ridden process regarding notification of patrons about service disruptions.

* The final version of this standard is even weaker than the weak one which the McGuinty government’s Customer Service Standards Development Committee proposed as its final recommendation on February 27, 2007.”

For our detailed analysis of that accessibility standard leading to these conclusions, see: http://www.aodaalliance.org/strong-effective-aoda/09122007.asp
Our conclusion also takes into account the status of the four other accessibility standards now under development. We address three of these here. Because we do not know what the Ontario Government will ultimately enact in these areas under development, we can only comment on the proposals that Standards Development Committees have brought forward for public comment. There is the risk that the Ontario Government will enact accessibility standards in those four areas that are weaker than what the Standards Development Committees recommended, as it appears to have done in the case of the Customer Service Accessibility Standard.



c)
Transportation Accessibility Standard

A very weak and manifestly unacceptable initial proposed Transportation Accessibility Standard was developed by the Transportation Standards Development Committee and circulated for public comment in the summer of 2007. In our August 13, 2007 brief to the Ontario Government, we summarized our assessment of it as follows:

“The proposed Transportation Accessibility Standard is extremely disappointing and entirely unacceptable. It includes some potentially useful ingredients, and addresses to an incomplete extent some of the many barriers that impede persons with disabilities from fully benefiting from public transportation in Ontario. However, it is far too weak. It won’t bring Ontario’s public transit services to full accessibility within the next 18 years, as the AODA requires. It doesn’t fulfill the 11 principles for the AODA which the Ontario Legislature unanimously passed on October 29, 1998. In his April 7, 2003 letter to David Lepofsky, then Chair of the Ontarians with Disabilities Act Committee, Dalton McGuinty promised in the last election that his Government would pass an accessibility law that fulfils all 11 of those principles. This letter is at: http://www.odacommittee.net/news80.html
At bottom, this proposed standard reads largely like a manifesto written by transit providers for delay and insufficient action, rather than a blueprint for achieving accessible public transportation as soon as reasonably possible. This proposed standard doesn’t effectively address and set new standards for the removal and prevention of many important barriers to access to public transit. Of those barriers it does address, it sets many time lines for their removal that unjustifiably are far too slow. It reflects an impoverished approach to providing timely accessibility for persons with disabilities that falls demonstrably short of the requirements of the Ontario Human Rights Code. It may become a formula for delay, rather than achieving full accessibility “within as short a time as is reasonably possible,” as promised by the first of the 11 principles for the AODA which the Legislature unanimously passed on October 29, 1998.

In several key areas, the proposed standard sets no new standard for barrier removal and prevention at all. Where the proposed standard specifies a barrier to be addressed, the standard is at times expressed in unacceptably vague terms, so discretionary as to be difficult, if not impossible to effectively enforce. In some important areas, the “standard” it purports to set leaves it almost entirely, if not entirely, to the transit authority to decide what, if anything, to do, how much to do, and by when to do it. This all falls far short of being an effective standard.

In one area, the proposed standard is internally contradictory. In another area, the proposed standard calls for action which may be misleading to persons with disabilities and the public, on whether accessible transit services are available. It is therefore recommended that this proposed standard be re-designed “from scratch,” to address all the serious barriers in the public transit system, to set clear, enforceable standards of what has to be done to remove and prevent these, and to fix far more prompt reasonable time lines for accomplishing this. The revised standard should meet or exceed the Ontario Human Rights Code’s requirements, and not fall so dramatically far short of them.”

These conclusions are amply documented in our detailed analysis of the initial proposed Transportation Accessibility Standard, set out in our August 13, 2007 brief on it, which can be seen at: http://www.aodaalliance.org/strong-effective-aoda/08132007-Support-BriefOnProposed TransportationAccessibilityStandard.asp
Reinforcing our concerns, in the summer of 2007, the Ontario Human Rights Commission publicly condemned the initial proposed Transportation Accessibility Standard as falling well short of the Human Rights Code’s mandatory requirements. Here are some of the key findings excerpted from the Human Rights Commission’s excellent submission on that proposed accessibility standard:

“* The Commission has grave concerns with significant aspects of the Transportation Standard. In a number of areas, the standard falls far short of human rights standards, not only failing to make progress towards equality for persons with disabilities, but regressing on gains previously made. The Commission urges the Committee to significantly revise the Transportation Standard in order to bring it into alignment with human rights standards and the purposes of the AODA. The Commission will consider taking further steps pursuant to its powers under the Ontario Human Rights Code (“the Code”) should the standard not be significantly strengthened prior to adoption into regulation.

* Unfortunately, the Transportation Standard falls short of these requirements in a number of significant areas:

• Transit providers can provide “equivalent” services as an alternative to a fully accessible transit system, rather than as an additional accommodation for persons whose disabilities bar them from using even the most accessible integrated system;

• Transportation providers are permitted to continue to make non-inclusive design choices;

• The standard sets only weak requirements for barrier review and removal with respect to inaccessible conveyances;

• The standards for accommodation of the needs of transit users with disabilities are not consistent with the requirements of the Code; and

• The timelines and requirements for standards are not consistent with the undue hardship standard.

* The Commission believes that it is essential that the AODA be interpreted, and standards under it developed, in a manner harmonious with the Code. (i.e. the Human Rights Code).

* Because the standards set out under the AODA, including the Transportation Standard, are detailed and specific, if AODA standards are not harmonized with the Code there is a significant likelihood that organizations complying in good faith with AODA standards will find themselves afoul of the requirements of the Code, and the subject of human rights complaints. If standards set under the AODA are substantially lower than the requirements of the Code, the AODA may, ironically, act as an unintended barrier to the achievement of equality by persons with disabilities.

* In fact, some of the provisions of the Transportation Standard set requirements significantly below those of the Code. The Commission is concerned that these provisions of the Transportation Standard will set back the progress towards equality of persons with disabilities.

* The Commission is concerned that many of the timelines set out in the Transportation Standard are not consistent with the undue hardship standard.”

The Human Rights Commission’s assessment of the initial proposed Transportation Accessibility Standard is available at: http://www.aodaalliance.org/strong-effective-aoda/09052007-ACCESSIBILITYFORONTARIANSWITHDISABILITIESACTALLIANCEUPDATE.asp
After obtaining input from the public, the Transportation Standards Development Committee later developed a final proposal for the Transportation Accessibility Standard. It was circulated for public comment in early 2009. The AODA Alliance submitted a comprehensive brief dated April 8, 2009 to the Ontario Government, offering feedback on the final proposed Transportation Accessibility Standard. Our assessment is summarized in that brief as follows:

“The final proposed Transportation Accessibility Standard improves on the 2007 initial proposed Transportation Standard. It identifies a number of major barriers to access to public transportation. It is thereby better than the very deficient Customer Service Standard enacted in 2007.

Despite this, the final proposed Transportation Accessibility Standard is too weak, too limited in scope and at points, too vague. It has too many loopholes.

The following concerns, among others, arise in the following discussion:

a) Even if it were fully implemented as written, the final proposed Transportation Accessibility Standard does not meet the Accessibility for Ontarians with Disabilities Act 2005’s bedrock requirement. It would not lead public transportation services in Ontario to all be fully accessible by 2025.

b) At key points, the proposed Standard falls clearly and manifestly short of the Ontario Human Rights Code’s requirements for barrier free transportation services.

c) It does not address a number of important barriers to access to public transportation.

d) It delegates too much discretion to transportation providers over matters that the Standard should specifically guarantee.

e) Where it addresses important barriers to public transportation, at several points, the proposed Standard is too weak or non-specific to be effectively enforceable.

f) A number of timelines for barrier-removal and prevention are too long, though in this regard, the final proposed Standard is an improvement over the 2007 initial proposed Transportation Accessibility Standard.

g) The final proposed standard does not effectively incorporate key parts of the disability community’s feedback on the initial proposed Transportation Accessibility Standard.”

That brief offered 55 specific recommendations to improve the proposal. It is available at: http://www.aodaalliance.org/strong-effective-aoda/04082009.asp
We do not yet know to what extent the Ontario Government will incorporate those recommendations into the final Transportation Accessibility Standard that it will enact. The Government is still deciding what to enact.

It is noteworthy that the Transportation Standards Development Committee’s improved, though still inadequate, final proposed Transportation Accessibility Standard was developed after the Government increased the disability sector’s representation on the Transportation Standards Development Committee to 50% and let it vote on the proposed accessibility standard, clause-by-clause. These actions came as a result of Premier McGuinty’s 2007 election pledges to the AODA Alliance. The initial proposed Transportation Accessibility Standard was developed before those improvements were made to the operations of Standards Development Committees.



d)
Information and Communication Accessibility Standard

In fall 2009, the Ontario Government made public the initial proposed Information and Communication Accessibility Standard for public comment. We found this initial proposal considerably more promising than either the earlier Customer Service Accessibility Standard or the initial proposed Transportation Accessibility Standard. In our January 22, 2009 brief on the initial proposed Information and Communication Accessibility Standard, we commended this initial proposal as a serious effort at tackling a challenging new area for government regulation. We again offered detailed principles and recommendations for refining it. Our brief is available at: http://www.aodaalliance.org/strong-effective-aoda/01222009.asp
In the 2009 fall, the Ontario Government made public the final proposed Information and Communication Accessibility Standard that was developed by the Information and Communication Standards Development Committee. As of the time of writing this brief, we have not yet finalized our brief to the Ontario Government on that final proposed accessibility standard. Our October 5, 2009 draft brief on it is available at: http://www.aodaalliance.org/strong-effective-aoda/10052009.asp
That draft brief summarized our anticipated feedback on the final proposed Information and Communication Accessibility Standard as follows:

“1.
We commend the final proposed Information and Communication Accessibility Standard as a good effort at addressing the information and communication barriers which persons with disabilities face. If strengthened as we recommend in this brief, this would be a strong and effective accessibility standard.

2.
The standard should be strengthened in accordance with the recommendations in our January 22, 2009 brief on the initial proposed Information and Communication Accessibility Standard.

3.
The standard’s classification of different organizations, for purposes of setting time lines, should not use the number of an organization’s employees to decide whether the organization will have shorter or longer time lines.

4.
Time lines in the standard should be reduced, especially in the area of making website content and information technology accessible.

5.
The standard needs to be clarified to be sure that its content on barrier-removal and prevention are mandatory, and not optional.

6.
The standard for web content accessibility should be raised to the internationally-recognized level.

7.
The standard’s requirements should clearly apply to employment-related information and communication.

8.
The standard’s requirements need to be strengthened in the areas of an organization’s policy on accessible information and communication, and the training of professionals and information technology specialists on information and communication accessibility.

9.
The standard needs to be expanded to include specific requirements on information and communication accessibility for electronic kiosks, accessibility of meetings, as pertains the Ontario Government and larger broader public sector organizations, municipal and provincial elections, public signage, public libraries, court documents, and user instructions and manuals.

10.
Larger organizations should be required to designate an individual from their existing workforce to have lead responsibility for information and communication accessibility.”

We are now involved in discussions with the Ministry over our proposals to strengthen this proposed accessibility standard. We do not know which of these will be adopted, if any.



e)
Employment Accessibility Standard

Early in 2009, the Ontario Government circulated the initial proposed Employment Accessibility Standard for public comment. It was developed by the Employment Standards Development Committee. In our May 13, 2009 brief to the Ontario Government on that proposal, we summarized our detailed analysis of it as follows:

“The initial proposed Employment Accessibility Standard includes a number of helpful measures. However, as is, it will not achieve its required goal of fully accessible employment for persons with disabilities by 2025. Several of its provisions lack sufficient detail or are too vague. It needs to be expanded to address important areas which are now unaddressed and which are necessary to achieve fully-accessible workplaces.

In summary we recommend that:

a) Those areas which the proposed Standard now addresses need to be clarified and strengthened.

b) Many of the time lines need to be shortened.

c) The Standard needs to be broadened to cover a range of activities and barriers that it doesn’t now address.

d) Specific provisions should be added addressing the Ontario Government as employer.”

That brief is available at: http://www.aodaalliance.org/strong-effective-aoda/05192009.asp
In mid-October, 2009, while this Independent Review was undertaking its public forums around Ontario, the Ontario Government made public the final proposed Employment Accessibility Standard which the Employment Standards Development Committee had submitted to it in or around august, 2009. Due to the time pressures involved in responding at the same time to these other accessibility standards and to this Independent Review, we have not had the time needed to prepare our detailed response to the final proposed Employment Accessibility Standard.



f)
Built Environment Accessibility Standard

In July, 2009, the Ontario Government made public the initial proposed Built Environment Accessibility Standard, developed by the Built Environment Standards Development Committee. It is some 300 pages long. Again, while we have sought to respond to all these proposed accessibility standards, our coalition, which is purely driven by voluntary efforts, was unable to complete its detailed analysis of this proposal at this time.

Serious concerns have been voiced from the disability community that the initial proposed Build Environment Accessibility Standard only addresses new construction and major renovations. It does not address retrofitting of existing buildings. This means that it will not address most of the barriers in existence in the built environment in Ontario. We understand that the Ontario Government intends to address retrofit issues at some future point through the standards development process.



g)
Conclusions Regarding Accessibility Standards to Date
Each of the preceding AODA Alliance briefs, and others referred to below, are the result of informed feedback from our supporters, extensive research and detailed analysis. In each case, our briefs were endorsed by a number of individuals and community organizations concerned about the rights of people with disabilities. We have received no feedback from the mainstream of the disability community disagreeing with our analysis of these proposed accessibility standards. Moreover, the Ontario Government has not disputed the accuracy of our analysis in those briefs.

Based on the foregoing, the progress to date on developing strong and effective accessibility standards is substantially insufficient to meet the AODA 2005’s 2025 deadline. More than one accessibility standard should have been finalized and enacted by now. Because the others have not yet been enacted, this Independent Review is denied the full opportunity to review them as finished products, and to comment on their sufficiency.

The one accessibility standard which has been enacted, the Customer Service Accessibility Standard, should have been strong and effective, not weak and substantially deficient. If the three proposed accessibility standards that we have analyzed here were enacted in the terms they were proposed, they would not achieve full accessibility in the areas they address by 2025. Similarly, the only standard enacted to date, the Customer Service Accessibility Standard, if fully complied with, will not ensure full accessibility in customer services by 2025.

Even if all four accessibility standards now under development are enacted in strong and effective terms, they do not fully address all the barriers that the AODA requires. At present, the Ontario Government has not announced which additional accessibility standards it will develop after these (apart from future standards to address retrofits of existing buildings and access to residential housing). The last word we have from the Ontario Government, dating back some two years, is that the Government then planned to wait until after all those four accessibility standards are developed, and the process of standards development is audited, before proceeding to consider what additional accessibility standards to develop. Our September 2007 request that the Ontario Government speed up its process of deciding which additional accessibility standards to develop, has to date gone unanswered. See: http://www.aodaalliance.org/strong-effective-aoda/10012008.asp
We understand that more recently, the Ontario Government has sought guidance from this Independent Review on which accessibility standards to develop next. While that would, of course, be helpful, that is not the Independent Review’s main function. Rather, it is the Government’s responsibility. The Government has access to the resources and expertise of the entire Ontario Public Service, including the Accessibility Directorate, to discharge this leadership duty under the AODA 2005, after consulting the disability community and others. It would not be appropriate for the Ontario Government to in effect off-load that leadership role to the Independent Review. The Independent Review does not have the benefit of the Government’s workforce and accumulated expertise from almost four and a half years of implementing the AODA 2005, supplemented by experience since 2001 implementing the ODA 2001. It would be more appropriate for the Ontario Government to let the Independent Review and the public know what accessibility standards it is considering developing next, and then receiving feedback on this from the public and from the Independent Review.

To assess the work on accessibility standards to date, it is important not only to consider the work product so far, but also the way that accessibility standards have been developed to date. From June 2005 when the AODA was enacted up to some time early in 2008, the Government operated the standards development process with several critical flaws. The disability sector was not given an equal number of seats on each Standards Development Committee. The disability sector representatives on each Standards Development Committee did not have any dedicated staff support or other such resources to enable them to fully and fairly participate in the discussions at the Standards Development Committee table. Each Standards Development Committee was not required to vote on proposals clause-by-clause. This put the disability sector in the unfair position of facing a “take it or leave it” vote on an entire proposal for an accessibility standard, rather than being entitled to vote on each part of it, clause by clause.

Early in 2008, under pressure from the AODA Alliance, the Government improved the standards development process in accordance with Premier McGuinty’s 2007 election promises) to us, in an effort to correct some of our concerns. As indicated further below, there remains a pressing need for further improvements to the standards development process. However, the results of The first two and a half years of the AODA’s implementation are compelling proof of how ineffectually the AODA was being implemented over that period. The product of the standards development process during that period included the initial proposed Transportation Accessibility Standard (which the Ontario Human Rights Commission condemned as falling well short of the Human Rights Code’s requirements) and the final Customer Service Accessibility Standard (which the disability community considered a substantial disappointment, as documented in this brief).

The results of the standards development process from early 2008 to 2009, after the Government implemented some of its 2007 election promises on the AODA, were better in quality than the results of the standards development process during the initial two and a half years. However, the standards development process still needs significant improvements, as proposed in this brief.


4.
Has the Ontario Government Kept its Commitments on the AODA 2005?
A third perspective to consider is whether, and to what extent the Ontario Government has kept its specific commitments regarding this legislation, beyond the development of accessibility standards. We here identify a series of specific concerns:

In the 2007 Ontario election, in response to a request from the AODA Alliance, Premier McGuinty made a series of written election promises on the AODA’s implementation. These are set out in his September 14, 2007 letter to the AODA Alliance. It can be seen at: http://www.aodaalliance.org/strong-effective-aoda/09142007.asp
Only two years after the AODA’s enactment, we had to go to the Premier and to the leaders of the Conservative and New Democratic parties during the 2007 provincial election, to get commitments to action, to address problems we had already by then identified with the AODA’s implementation. At that time, no party leader claimed that Ontario was then moving quickly enough to meet the AODA’s 2025 deadline.

It was necessary for us to take the step of intervening at the highest political level to get this corrective action. There has been no suggestion that before our intervention, those with leadership responsibility for the AODA’s implementation had already identified these shortcomings, and had sought to implement the corrective measures we raised during the 2007 election campaign. It is a sign of serious problems with the AODA’s implementation that we needed to resort to intervention at the highest political levels during an imminent election campaign to get corrective action.

Of the Premier’s 2007 election pledges to us, to date, the Government has kept its commitments to:

* increase the number of disability sector representatives on Standards Development Committees to fifty percent of the Committees’ membership, ensuring the equal representation of the disability sector;

* hire a full-time staff member to help bring the disability community’s voice to the Standards Development Committee tables; and

* allow the standard development committees to vote on individual clauses to be put forward for the proposed standards, on a clause-by-clause basis, instead of having to simply vote once on the entire accessibility standard as a package, as had been the case beforehand (subject to concerns in the next paragraph).

There is one important qualification to the foregoing. We have learned that when the Information and Communication Standards Development Committee voted on the final proposed Information and Communication Accessibility Standard in 2009, it voted clause-by-clause on the text of the proposed standard itself. However we have learned that it did not vote clause-by-clause on the terms of the appendices attached to that standard. Those appendices are critical. One of the important current disputes over the final proposed Information and Communication Accessibility Standard was on the level of accessibility to require for websites on the internet. It turns out that this requirement is contained in the appendix, not in the body of the standard itself. As such, this important issue, among others, was not the subject of a separate vote by the Information and Communication Standards Development Committee. We conclude that while the government has taken positive steps to keep its commitment to have each Standards Development Committee vote on proposals for accessibility standards on a clause-by-clause basis, it does not appear to have fully achieved this commitment’s clear objective.

The Ontario Government has not yet kept a number of the Premier’s September 14, 2007 election commitments, including:

* The Premier’s Pledge to review all Ontario laws to find any disability barriers that need to be removed, to ensure no law directly or indirectly discriminates against people with disabilities.

We have offered the government detailed ideas on how to do this legislative review. For example, we have given the Government a draft law journal article that sets out analytical tools to assist in this review. See: David Lepofsky and Randall Graham, Universal Design in Legislation: Eliminating Barriers for People with Disabilities (2009) 30: 2 SLR 97 (Oxford University Press).

* The Premier’s pledge to develop an action plan to make elections fully accessible to voters with disabilities.

Within the Ontario Government, an interministerial working group was established well over a year ago, to address this. From what we have learned, its work has beenn very preliminary. In 2008-2009, a select committee of the Ontario Legislature explored elections law reform. In the 2009 summer it rendered a report after hearing, among other things, from an AODA alliance delegation. We have since been given unclear and at times answers from within the Ontario Government on who, if anyone, has lead responsibility for this disability accessibility commitment. We have been pressing the government for action on this issue for several months. We discuss this topic further in the recommendations later in this brief. 
Minutes before submitting this brief, we learned that a bill, Bill 231,  was introduced into the Legislature around December 8, 2009 with some provisions addressing disability accessibility issues. Subsequent to the submission of the report of the Select Committee on Elections, the Government did not substantively consult us on this bill, or even alert us that it was introduced. Our quick review of it suggests that while it includes some helpful provisions, this bill falls dramatically far short of what is needed to make a provincial election fully accessible to voters and candidates with disabilities.  
* The Premier’s pledge to ensure that the province’s “character” curriculum for students in publicly-funded schools includes issues relating to persons with disabilities and to raise with self-governing bodies for different professions in Ontario the proposal to include in their required training, content on disability accessibility issues.

As far as we could tell, as of writing this brief, this election commitment has not been kept. On July 20, 2009, in preparation for our submissions to this Independent Review, we wrote to the Ministers of Education, of Training, Colleges and Universities, and of Community and Social Services, to find out what, if anything, had been done on this election promise. That letter is available at: http://www.aodaalliance.org/strong-effective-aoda/07212009.asp
In their responses to us, none of the three ministers said that the election promise has been kept, nor indicated when it will be kept. Their responses, which are largely unresponsive to our specific inquiries, are available at: http://www.aodaalliance.org/strong-effective-aoda/11102009.asp
Their answers to our simple, clear questions are troubling. None indicates that the Government has incorporated a disability accessibility component in its Character Education curriculum. None indicates that they have approached any self-governing professional bodies to attempt to establish training of professionals or student professionals on meeting the accessibility needs of persons with disabilities. None indicates any specific future plans to take these promised actions.

The Community and Social Services Minister wrote to us on September 3, 2009. Reinforcing the need for the Government to keep its 2007 election commitments on disability accessibility education, she noted:

“The Accessible Information and Communication Standard Development Committee (SDC) made specific reference to the training of regulated professionals in its final proposed standard. The SDC recommended that mandatory professional development include training on the information and communication needs of persons with disabilities and the prevention, identification and removal of barriers to accessible information and communications.”

She did not report any specific actions taken by the Government to keep this election promise. She noted:

“The government is considering the recommendations made by the SDC (i.e. the Information and Communication Standards Development Committee) along with the Premier's commitments on accessibility in curriculum and for regulated professionals. My ministry will engage both the disability community and obligated organizations, including regulated bodies, to determine how to proceed.”

She left it to the two other ministers to whom we had written, to explain what they are doing to keep this election promise.

On September 15, 2009, Education Minister Kathleen Wynn wrote to us. Her letter does not address the specific election commitment about which we wrote to her. Her opening line shows she may have misunderstood what we asked. She stated:

“Thank you for your letter to my colleagues and me inquiring about actions taken, results achieved and future plans with regard to ensuring an awareness of, and respect for, students with special education needs in Ontario schools.”

Our July 20, 2009 letter had asked about the Premier’s clear election commitment to educate school students on the accessibility needs of people with disabilities. It was not limited to the needs of students with special needs.

She described on-line tools being developed to help school boards comply with the Customer Service Accessibility Standard that “will help staff and teachers in schools learn how to interact with people who have a variety of disabilities…” She described initiatives to review school curricula with materials to address the needs of students with special needs. She stated that:

“The revised curriculum documents will provide strengthened expectations around the awareness of, and respect for, students with special education needs (for example, students in wheelchairs and students who have visual impairments).”

The closest she came to addressing the Premier’s commitment, was as follows:

“Please note that this ministry has proceeded with creating a suite of draft courses relating to Equity Studies, Gender Studies, and World Cultures in the revised Social Sciences and Humanities, Grades 9 to 12 curriculum. These courses will provide additional opportunities for students to learn about equity and social justice issues in relation to persons with special education needs, particularly in the courses related to Equity Studies.”

She also discussed Ontario’s new legislation aimed at addressing bullying in schools. That is a commendable initiative that is irrelevant to the Premier’s election commitment, about which we inquired.

Her letter said nothing about any steps taken, or planned, to include in Ontario school curricula, a teaching component on meeting the accessibility needs of persons with disabilities in society generally.

On October 6, 2009, Training, Colleges and Universities Minister John Milloy wrote us. He described his Ministry’s involvement in development of accessibility standards under the AODA, and his Ministry’s efforts at supporting implementation of the Customer Service Accessibility Standard. This commendable activity does not pertain to the election commitment about which we inquired.

The closest he came to responding to our inquiry was as follows:

“It is important that students starting new careers are able to ensure compliance with the legislation in their chosen profession. While the Ministry of Training, Colleges and Universities does not set the curriculum for postsecondary institutions, I have written to college presidents and university executive heads urging them to consider accessibility when conducting curriculum reviews.

The Ministry committed to removing the barriers faced by people with disabilities so that all Ontarians have access to the service they need. To this end, the Ministry of Training, Colleges and Universities will continue to address the issue with the postsecondary education community.”

Well after we posted and circulated these letters publicly, we were approached by officials of the Minister of Education in or around December 2009, to say that they have in fact done something with the Character Education Program in relation to disability. As of the time that this brief is finalized, we have no specifics on this, and cannot comment on its sufficiency.

* The Premier’s pledge to allow the standard development committees to have presenters from the public come to their meetings to provide input.

As discussed further below, in 2008, ministry officials told us that the ministry conveyed this election commitment to the Standards Development Committees. Yet some disability sector representatives later reported to us that they were not aware of this commitment. In any event, ministry officials confirmed to us in September 2008 that the public was never told of any opportunity to come to Standards Development Committees to make presentations regarding standards under development. We also heard of no invitation to the public, including the disability community, to make presentations to any Standards Development Committees. Thus, despite the Premier’s election commitment, as far as we have been able to ascertain, none of the five Standards Development Committees has invited the public to consider making a deposition in person before any Standards Development Committees during their work.

In 2006, before the Government made this election commitment, one interested individual, David Lepofsky, (previously chair of the ODA Committee, and now the chair of the AODA Alliance, though in that instance, writing in his personal capacity as an individual) requested an opportunity to make a presentation to the Transportation Standards Development Committee. He wanted to speak to an issue on which the Transportation Standards Development Committee was then divided, i.e. whether to require municipal transit authorities to audibly announce all bus stops for the benefit of passengers with vision loss.

The Transportation Standards Development Committee chair refused this request, saying this was due to the stage of that Committee’s work plan. Yet at that point, the Transportation Standards Development Committee had only met six times, and would not finish its work, preparing the initial proposed Transportation Accessibility Standard, for several more months. The topic of Lepofsky’s proposed deposition was later the subject of an important Human Rights Tribunal ruling against the Toronto Transit Commission. The Transportation Standards Development Committee’s initial proposed Transportation Accessibility Standard, made public just before that Human Rights ruling, would have given public transit authorities an excessive 18 years to start providing that accommodation – an accommodation which in July 2007, the Human Rights Tribunal ordered TTC to start providing within mere weeks.

We have learned that the standards development process was disadvantaged by each Standards Development Committee not benefitting from public presentations to them. For example, there are insufficiently resolved issues in the final proposed Transportation Accessibility Standard and the final proposed Information and Communication Accessibility Standard. Each would have benefitted had the respective Standards Development Committees brought together stakeholders to try to find common ground on those challenging issues.

* Premier’s pledge to conduct two sets of audits on the standard development process, one following the creation of each of the five standards and another following their completion. The audits will continue to apply to all future standards.

The Premier promised the following in his September 14, 2007 letter to the AODA Alliance:

“We will also commit to two sets of audits: one following the creation of each of the five standards – and another following their completion. The audits will continue to apply to all future standards.”

Before the Premier gave this election commitment in 2007, and as addressed later in this brief, an independent consultant did a limited review of the work of the Customer Service Standards Development Committee, and of the first half of the work of the Transportation Standards Development Committee. Later in this brief, we identify serious problems with that review.

In preparation for this brief, we asked the Ministry what audits have been conducted as a result of this election commitment. As far as we can tell, no audits have been conducted since the 2007 election in fulfilment of this commitment. We were told that the intent of the audits was to see if the Standards Development Committee process worked and to provide feedback on amendments that should be made to improve future Standards Development Committee processes. We were also told that the Ministry is looking to the current Independent Review for such recommendations.

Of course, we welcome the Independent Review providing recommendations on improvements to the Standards Development Committee process. However, we understood the Premier to promise more than that in the 2007 election. When the Premier made this election commitment in 2007, the AODA 2005 already provided that the Independent Review had to be appointed by June 2009. The Premier didn’t say that he would treat the 2007 Independent Review as the place for these audits. Had he done so, his election promise would be nothing more than saying that his Government would obey the law by appointing the Independent Review that it was obliged to appoint.


5.
Has the Ontario Government Made Effective Use of its Other Powers Under 

the AODA 2005 and the ODA 2001, to Put Ontario on Schedule for Full 


Accessibility by 2025?
Apart from its power to make accessibility standards, the AODA 2005 and the ODA 2001 gave the Ontario Government a menu of additional powers, to enable it to put Ontario on schedule for full accessibility by 2025. It is important to explore the extent to which the Ontario Government has used those powers. As it turns out, many of those powers have not been used, or have been substantially under-utilized.



a)
Establishing the Enforcement/Compliance Regime under the AODA
A key 2003 election promise by the McGuinty Liberals, made to our predecessor, the ODA Committee, was that the disabilities legislation that they would enact would include effective enforcement. The McGuinty Liberals commendably criticized the previous Government’s Ontarians with Disabilities Act 2001, among other things, because it lacked effective enforcement.

Fully four and a half years after the AODA’s enactment, over two years after the first accessibility standard was enacted, and just one month before it becomes enforceable, the Government has still not established and made public the regime for the enforcement of the AODA.

The AODA imposes on the Ontario Government a series of important duties to provide for the effective enforcement of this legislation. The Government is required to appoint inspectors (s. 18) “within a reasonable time after the first accessibility standard is established …”. It is also required to designate a tribunal or tribunals by regulation to hear appeals under this legislation .(s within a reasonable time after the first accessibility standard is established. 26(1))

As far as we have been able to ascertain, the Government has done none of this. Yet more than a “reasonable time” has passed since the first accessibility standard was established. The Customer Service Accessibility Standard was enacted in 2007. It becomes enforceable in less than one month, on January 1, 2010. Yet at present, there is no one designated to investigate, prosecute or adjudicate cases under the AODA.

We wrote the Minister of Community and Social Services on July 23, 2009, in preparation for this Independent Review, to ask what is planned for the enforcement of the AODA. In her August 13, 2009 response to this inquiry, the Minister wrote the following (which summarizes our inquiry and provides her answer):

“1.
What decisions has the Government made on how the AODA 2005 and accessibility standards enacted under it will be enforced? We understand that the Ministry has been working on a compliance framework, to set out how the Government will be enforcing the AODA 2005 and accessibility standards enacted under it. Has that compliance framework been finalized? May we receive a copy of it or any other documents setting out the Government's plans for the AODA's enforcement, including any complaints mechanism? If it has not been finalized, when does the Government plan to finalize it? May we receive a draft of it, if it is not finalized?

The compliance and enforcement approach has been developed to evolve with new regulations enacted under the AODA. Development of compliance and enforcement measures will involve risk assessments in order to prioritize compliance and will encourage close cooperation with organizations to support them meeting the requirements of the standards. We will also support compliance by encouraging organizations to exceed the minimum requirements of standards and to establish industry/sector leadership.

Further information regarding the Accessibility Directorate of Ontario's (ADO ) approach to compliance is currently under development and will be communicated to stakeholders when finalized.

2.
Has a tribunal been designated under section 26 of the AODA 2005 to hear AODA appeals? If not, when will the tribunal be designated? What opportunity will the disability community have for input into the choice of the tribunal to be designated?

The ADO will be finalizing a recommendation for designating a tribunal in 2010. The designated tribunal will be available to respond to appeals against any enforcement action related to non-compliance with the AODA. In considering a tribunal to hear appeals under the AODA, the ADO is assessing the legislative requirements and anticipated enforcement activity. The ADO will not be hosting formal consultations on the tribunal, but would be pleased to hear the views of the disability community.”

This entire letter (which is referred to at several points in this brief) is available at:

http://www.aodaalliance.org/strong-effective-aoda/11122009.asp
We understand that some internal work has been done on this within the Government, but we do not know its current status. We had the opportunity to review a draft enforcement/compliance "framework” that the Government was considering over a year ago. However, we do not know what progress has been achieved since then, or if the Government’s plans correspond to the document we were shown back then.

The requirement in the AODA that the inspectors and tribunal be appointed within a reasonable time after establishment of an accessibility standard was included on the urging of the ODA Committee, our predecessor. It voiced a concern that it didn’t want years to go by, without the Government taking the required steps to implement the AODA’s enforcement machinery. We now know that those concerns were well-founded, and that despite that legal duty in the AODA, these required steps appear not to have been taken.

Section 39 of the AODA gives the Government extensive powers to make regulations to implement key requirements and details needed for the AODA’s effective enforcement. It provides:

Regulations

39. (1) The Lieutenant Governor in Council may make regulations,

(a) governing the time-frames for the development of proposed accessibility standards by standards development committees established under section 8, for the implementation of accessibility standards and for the review of those standards and providing different time-frames for different accessibility standards relating to different industries, sectors of the economy or classes of persons or organizations;

(b) governing reports or information to be provided to a director for the purposes of this Act and requiring persons or organizations to provide such information;

(c) governing accessibility reports, including the preparation of such reports;

(d) respecting the manner in which accessibility reports shall be made available to the public and requiring persons and organizations to make the reports available in a prescribed manner;

(e) prescribing the times at which accessibility reports shall be filed with a director, including prescribing different times for different classes of persons and organizations;

(f) prescribing the information to be included in accessibility reports, including prescribing different information to be included in reports prepared by different classes of persons and organizations;

(g) governing the appointment and qualifications of inspectors appointed under section 18;

(h) governing director’s orders made under Part V of this Act;

(i) governing the administrative penalties that a director may require a person or organization to pay under this Act and all matters necessary and incidental to the administration of a system of administrative penalties under this Act;

(j) designating one or more tribunals for the purposes of this Act and respecting the matters that may be heard by each designated tribunal;

(k) prescribing the filing fee for filing an appeal to the Tribunal and respecting the payment of the fee including prescribing the person or entity to which the fee shall be paid;

(l) governing mediations conducted by the Tribunal under section 28 including prescribing any fees relating to the mediation process and requiring persons to pay the fees;

(m) specifying additional functions of municipal accessibility advisory committees for the purposes of clause 29 (4) (c);

(n) respecting what constitutes a significant renovation for the purposes of clause 29 (5) (a) and what constitutes a new lease for the purposes of clause 29 (5) (b);

(o) respecting the powers of a director;

(p) governing agreements made under section 33;

(q) defining the terms “accessibility”, “accommodation” and “services” for the purposes of this Act and of the regulations;

(r) exempting any person or organization or class thereof or any building, structure or premises or class thereof from the application of any provision of this Act or the regulations;

(s) prescribing or respecting any matter that this Act refers to as a matter that the regulations may prescribe, specify, designate, set or otherwise deal with;

(t) respecting any transitional matters necessary for the effective implementation of this Act and the regulations;

(u) respecting any matter necessary to the enforcement and administration of this Act. 2005, c. 11, s. 39 (1).

Administrative penalties

(2) A regulation under clause (1) (i) may,

(a) prescribe the amount of an administrative penalty or provide for the determination of the amount of the penalty by prescribing the method of calculating the amount and the criteria to be considered in determining the amount;

(b) provide for different amounts to be paid, or different calculations or criteria to be used, depending on the circumstances that gave rise to the administrative penalty or the time at which the penalty is paid;

(c) provide for the payment of lump sum amounts and of daily amounts, prescribe the circumstances in which either or both types of amounts may be required;

(d) prescribe the maximum amount that a person or organization may be required to pay, whether a lump-sum amount or a daily amount, and, in the case of a daily amount, prescribe the maximum number of days for which a daily amount may be payable;

(e) specify types of contraventions or circumstances in respect of which an administrative penalty may not be ordered;

(f) prescribe circumstances in which a person or organization is not required to pay an administrative penalty ordered under this Act;

(g) provide for the form and content of an order requiring payment of an administrative penalty and prescribe information to be included in the order;

(h) provide for the payment of administrative penalties, prescribe the person or entity to which the penalty is to be paid and provide for the investment of money received from administrative penalties, including the establishment of a special fund, and the use of such money and interest earned thereon;

(i) prescribe procedures relating to administrative penalties. 2005, c. 11, s. 39 (2).

Exemptions

(3) A regulation under clause (1) (r) shall state the reasons for exempting the persons, organizations, buildings, structures or premises or classes thereof, described in the regulation, from the application of the provisions specified in the regulation. 2005, c. 11, s. 39 (3).

Draft regulation made public

(4) The Lieutenant Governor in Council shall not make a regulation under subsection (1) unless a draft of the regulation is made available to the public for a period of at least 45 days by posting it on a government internet site and by such other means as the Minister considers advisable. 2005, c. 11, s. 39 (4).

Opportunity for comments

(5) Within 45 days after a draft regulation is made available to the public in accordance with subsection (1), any person may submit comments with respect to the draft regulation to the Minister. 2005, c. 11, s. 39 (5).

Changes to draft regulation

(6) After the time for comments under subsection (5) has expired, the Lieutenant Governor in Council may, without further notice, make the regulation with such changes as the Lieutenant Governor in Council considers advisable. 2005, c. 11, s. 39 (6).

Classes

(7) A regulation under this section may create different classes of persons or organizations or of buildings, structures or premises and, without limiting the generality of this power, may create classes with respect to any attribute, quality or characteristic or any combination of those items, including,

(a) the number of persons employed by persons or organizations or their annual revenue;

(b) the type of industry in which persons or organizations are engaged or the sector of the economy of which persons or organizations are a part;

(c) the size of buildings, structures or premises. 2005, c. 11, s. 39 (7).

Same

(8) A regulation under this section may define a class to consist of one person or organization or to include or exclude a person or organization having the same or different attributes, qualities or characteristics. 2005, c. 11, s. 39 (8).

Same

(9) A regulation under this section may impose different requirements, conditions or restrictions on or in respect of any class. 2005, c. 11, s. 39 (9).

Scope

(10) A regulation under this section may be general or specific in its application and may be limited as to time and place.”

This provision is important for two reasons. First, these regulations cover matters, beyond the content of the accessibility standards, which are important to make this legislation work as effectively as possible. Second, This provision gives the disability community and the public an important opportunity for input into these regulations, beyond that usually afforded when the Government is making regulations under most other legislation.

On July 23, 2009, in anticipation of this Independent Review, we wrote the Community and Social Services Minister to find out what regulations, if any, have been made under this power, beyond those enacting the one accessibility standard enacted to date, the Customer Service Accessibility Standard. The Minister responded by letter on August 13, 2009, as follows:

“6. The AODA 2005 gives the Ontario Government extensive powers to enact regulations to promote the implementation of the AODA 2005. Apart from the regulations made to enact the Customer Service accessibility standard, what regulations, if any have been made, or are being planned, under those powers?

As you know, the Customer Service Regulation came into effect on January 1, 2008.

Other Standards Development Committees have either completed or are in the process of completing proposed standards for the remaining standards.

Final proposed standards will then be submitted to the government to consider.”

This appears to mean that the Government has not used any of its powers under s. 39 of the AODA to make regulations to establish the enforcement/compliance machinery needed under this legislation.



b)
Preliminary and Interim Measures on Accessibility Pending 



Enactment of 
Accessibility Standards
Section 32(3) of the AODA gives the Accessibility Directorate a mandate to work on preliminary or interim measures to promote the removal and prevention of barriers against people with disabilities, pending the enactment and enforcement of new accessibility standards. It provides that the Accessibility Directorate may 

“(g) inform persons and organizations that may be subject to an accessibility standard at a future date of preliminary measures, policies or practices that they could implement before the accessibility standard comes into force in order to ensure that the goods, services, facilities, accommodation and employment they provide, and the buildings, structures and premises they own or occupy, are more accessible to persons with disabilities;”.

This was an important addition to the AODA 2005. It was created during the public debates over that legislation. During the McGuinty Government’s development of the AODA 2005, the predecessor to the AODA Alliance, the ODA Committee, raised with the Government its serious concern that there would be a lag time, before the initial accessibility standards would be passed. It wanted interim or preliminary measures in place to promote the prevention and removal of barriers against people with disabilities, before accessibility standards were enacted. This led the government to include the preceding provision in the legislation.

On July 23, 2009, in anticipation of this Independent Review, we wrote the government to seek a description of what measures it has undertaken using this power for which the disability community fought. In her August 13, 2009 letter responding to this request, the Community and Social Services Minister wrote:

“5. Section 32(3) (g) of the AODA 2005 mandates the Accessibility Directorate to work with the broader public sector and business community on preliminary measures, in advance of the enactment of accessibility standards, to promote barrier- removal and prevention. What steps has the Ministry taken, or does it plan to take, in this regard?

The ADO has been working with the Broader Public Sector (BPS) and business community to generate a greater awareness about accessibility issues and to promote barrier removal and prevention since the AODA was passed in 2005. The BPS, the business community, people with disabilities and their representatives also make up the Standards Development Committees in the five key areas:

Customer Service;

Built Environment;

Information and Communication; and

Employment and Transportation.

My Ministry, through the ADO has also established an open and consultative public review process that includes an extensive outreach strategy providing accessible documents, meetings and an accessible feedback process where BPS, business community and the general public can provide feedback on proposed standards.

The ADO also works with organizations through the EnAbling Change Partnership program to increase awareness about accessibility, promote barrier removal and prevention, educate obligated organizations about the AODA and upcoming standards and develop compliance assistance resources. ADO staff participate at events, conferences and Annual General Meetings in order to provide BPS and the business community with information, education, tools and resources about the AODA and the accessibility standards, and to ensure a better understanding of accessibility, barrier removal and prevention.”

That general response does not describe any detailed future plans to use this power.



c)
Making the Ontario Government Itself Fully Accessible
The Ontario public service is the largest employer and the largest provider of services to the public in Ontario. It therefore has the largest single collection of responsibilities to bring itself into compliance with the AODA 2005, to become a barrier free employer, and a barrier free provider of goods, services and facilities to Ontarians with disabilities.

It is our understanding that the Ontario public service has not had a comprehensive, multi-year plan on how it will become a barrier free employer and a barrier free provider of goods and services to Ontarians with disabilities by 2025 or sooner. We are unaware, for example, of the Ontario Government proclaiming a deadline before 2025, by which it will itself reach this goal. We understand that by partway through 2009, the Government has established a new Assistant Deputy Minister post in the Ministry of Government Services who is responsible for accessibility issues within the Ontario Public Service, and that the development of a multi-year plan is underway. This is commendable. However, it should have occurred much sooner.

There are commendable examples within the Ontario public service of localized long-term planning. For example, the Ministry of the Attorney General is working on a multi-year plan to make all Ontario’s courts and the court system barrier-free. This is a very positive initiative which other ministries could emulate.

However there has been in effect in the past years no comprehensive government-wide plan. This is so even though since September, 2002, the ODA 2001 has required each Ontario Government Ministry to annually make public an accessibility plan for that Ministry. Although such plans have been made public, there is no coordinated government-wide plan to ensure that the entire Government reaches the AODA requirement of full accessibility on time. The individual ministry accessibility plans were not required under the ODA 2001 to include that level of detail.



d)
Ensuring Taxpayers’ Dollars Spent on Public Infrastructure and 


Procurement are not Used to Create or Perpetuate Barriers against 



Persons with Disabilities
The Ontario Government is the largest spender of public money on capital projects, including infrastructure projects, and on the procurement of goods and services for use by Ontario public servants and by the Ontario public. To promote the achievement of a fully accessible province for persons with disabilities, it would be very helpful if the Ontario Government took effective steps to make sure that no public funds are used on infrastructure or procurement of goods or services that would lead to the creation or perpetuation of barriers against persons with disabilities. The Ontarians with Disabilities Act 2001 imposes requirements towards this end. It provides:

“Government goods and services

5. In deciding to purchase goods or services through the procurement process for the use of itself, its employees or the public, the Government of Ontario shall have regard to the accessibility for persons with disabilities to the goods or services. S.O. 2001, c. 32, s. 5, in force September 30, 2002 (O. Gaz. 2002, p. 898- 899).

And

Government-funded capital programs

9. (1) If a project relates to an existing or proposed building, structure or premises for which the Building Code Act, 1992 and the regulations made under it establish a level of accessibility for persons with disabilities, the project shall meet or exceed that level in order to be eligible to receive funding under a government-funded capital program.

Same, other projects

(2) If a project is not a project described in subsection (1) or if the projects in a class of projects are not projects described in that subsection, the Government of Ontario may include requirements to provide accessibility for persons with disabilities as part of the eligibility criteria for the project or the class of projects, as the case may be, to receive funding under a government-funded capital program. S.O. 2001, c. 32, s. 9, in force September 30, 2002 (O. Gaz. 2002, p. 898- 899).”

We have discovered that the Ontario government does not now have in place a comprehensive, standardized and monitored program to ensure that taxpayers' dollars dispensed on capital projects such as infrastructure, or on the procurement of goods or services, are never used to create or perpetuate barriers against people with disabilities. For more details on this, see the recommendations below, and: http://www.aodaalliance.org/strong-effective-aoda/07082009.asp


e)
Ensuring Accessibility of Ontario Government Websites and 



Documents Requested by the Public
The ODA 2001 imposes requirements regarding accessibility of Ontario Government information posted on websites and set out in government documents. It provides:

“Government internet sites

6.
The Government of Ontario shall provide its internet sites in a format that is accessible to persons with disabilities, unless it is not technically feasible to do so.

Government publications

7.
Within a reasonable time after receiving a request by or on behalf of a person with disabilities, the Government of Ontario shall make an Ontario Government publication available in a format that is accessible to the person, unless it is not technically feasible to do so."

The Government has, to our knowledge, no effective across-the-board system for implementing these requirements. If a person with a disability asks a particular Government ministry, department, branch or office for a particular document in an accessible format, that office typically must itself figure out how to fulfil this request. There is no reason why any Ontario Government office should be re-inventing that wheel in 2009. It makes provision of documents in an accessible format more costly, more time consuming, and hence, more difficult, than if the Government put in place a comprehensive system for converting documents into an accessible format on request – something which should cost very little to establish and maintain.

The Government implemented initiatives earlier this decade to make its websites disability-accessible. It achieved some progress. However, we have learned that at present the Ontario Government only strives to make its websites meet the accessibility requirement in the decade-old standard of WCAG 1.0. For over a year, an updated standard for website accessibility has been internationally established, namely WCAG 2.0. One year ago, the information and communication Standards Development Committee recommend that all websites meet the requirements of WCAG 2.0 Level A.A. The final proposed Information and Communication Accessibility Standard only proposed meeting WCAG Level A. Either way, there is a need to immediately update the accessibility standard that the Ontario Government tries to meet for its own websites, even in advance of enactment of the Information and Communication Accessibility Standard.

As one illustration of how far short the Ontario Government remains almost eight years after the ODA 2001 was passed, government electronic documents continue to be circulated and posted to the internet far too often in PDF format, without also simultaneously posting or providing them in an alternative accessible format (e.g. MS Word or HTML). PDF format is documented to present accessibility problems for people with vision loss using adaptive technology.

As but one startling example, on December 4, 2008, the day after the International Day for Persons with Disabilities, the Ontario Government proudly unveiled its long-awaited Anti-Poverty Strategy, to much fanfare. Yet on that day, this major Government announcement and policy were posted on the Government’s website only in PDF, and not also in an accessible format.


6.
Is There Now Sufficient Public Understanding of and Recognition of the 
Existing Legal Duty to Remove and Prevent Barriers Against People with 
Disabilities?
The AODA seeks to implement the duty to remove and prevent barriers against persons with disabilities that has been imposed by the Ontario Human Rights Code and, in the case of the public sector, the Canadian Charter of Rights and Freedoms, for well over two decades. Both during the development of the AODA between 2003 and 2005, and since the enactment of the AODA, there has been a commendable and heartening number from the public and private sectors who have voiced their support for the project of making Ontario fully accessible for persons with disabilities.

Yet, during the period since 2005, we have encountered and still read reports of a regrettable number of people who incorrectly suggest that the AODA imposes a new obligation, and who also voice resistance to this supposedly new obligation that Queen’s Park has imposed on businesses and local governments. Such an attitude reflects an implicit and troubling denial of the longstanding duty to accommodate the needs of people with disabilities under human rights law.

This attitudinal barrier is made worse by a view, expressed by some in both the private and public sectors, including some within the Ontario Government, that no one in the private sector should be required to remove and prevent barriers until the Ontario Government has removed and prevented barriers within its own operations. We agree that it is desirable in this area for the Ontario Government to lead by example. We have always recognized that more action and shorter time lines may be required of larger organizations like the Ontario Government, to achieve accessibility.

However, the Human Rights Code imposes a duty to accommodate persons with disabilities on all organizations at the same time. It does not let a private sector organization refuse to fulfil its duty to accommodate until the Ontario Government has fulfilled its duty to accommodate. A failure of the Ontario Government to live up to its legal duties does not justify any other organization in failing to live up to its own legal duties.

This attitudinal barrier, if not addressed, can grow to substantially impede the AODA’s mandatory goal of full accessibility. The AODA requires all barriers against persons with disabilities to be addressed, including attitudinal barriers. Section 2 of the AODA defines a barrier as follows:

“barrier” means anything that prevents a person with a disability from fully participating in all aspects of society because of his or her disability, including a physical barrier, an architectural barrier, an information or communications barrier, an attitudinal barrier, a technological barrier, a policy or a practice;”

In preparation for this Independent Review, we wrote the Minister of Community and Social Services on July 23, 2009 to find out what has been done to address this issue, and what the Government plans to do in the future. For over two years, we have been urging the Government that a bold new strategy is needed to address this issue. The minister responded by letter on August 13, 2009. She stated:

“4. Section 32(3) (e) of the AODA 2005 mandates the Accessibility Directorate to conduct public education campaigns on accessibility. What has the Ministry done, or does it plan to do, in this regard?

My Ministry's AccessON: Breaking Barriers Together campaign is raising public awareness about the barriers that exist for people with disabilities and the need for accessibility. The campaign includes a website full of tips and tools to improve accessibility in Ontario. This website, which is promoted across the province, is regularly updated with success stories and videos to showcase accessibility initiatives taking place in Ontario and to inspire others to break down barriers.

We also launched a province-wide transit ad campaign in March 2008 to challenge people's perceptions about barriers and accessibility. We are currently finalizing plans for the next leg of AccessON.

My ministry promotes accessibility in a variety of ways on an ongoing basis across Ontario through:

media events and outreach

events and speeches

meetings, events and conferences, such as annual general meetings.”

The Minister’s general description does not make it possible to tell how many Ontarians have been reached by those commendable educational efforts, or how effective this has been at removing and preventing the troubling attitudinal barrier which we here address. Moreover, her answer does not indicate any future plans in this regard.


7.
Recommended Findings
We therefore recommend that the Independent Review make the following findings, as a basis for its recommendations:

1.
Ontario is not now on schedule to achieve full accessibility for persons with disabilities by 2025.

2.
New initiatives are needed to get Ontario on schedule to meet the AODA’s requirement of achieving full accessibility by 2025.

3.
The Ontario Government does not have a comprehensive plan and/or a single authoritative person or office with lead responsibility for making the Ontario Government fully accessible, as an employer and provider of services and facilities. It is being address in silos scattered across the Ontario Public Service.

4.
The Ontario Government has no comprehensive plan for implementing the AODA across all sectors of Ontario between now and 2025.

5.
The Ontario Government has kept some, but not all of its 2007 election commitments to Ontarians with disabilities. The recent economic downturn is not the reason for this, and does not explain this.

III.
RECOMMENDATIONS FOR REFORM

1.
General
The progress towards full accessibility that Ontarians with disabilities have experienced in the past four and a half years falls far short of the enthusiasm that many voiced for the AODA when it was passed in 2005. Significant reforms to this legislation and its implementation are needed to get Ontario on schedule for 2025. We offer these positive and constructive recommendations on how to do this. They are based on feedback we received from our supporters, on our research, and on our desire to come up with imaginative, economical ways to make the AODA 2005 and the ODA 2001 work together to be fully effective.

This brief presents a significant number of recommendations. We identify which of these are priority recommendations by a ** next to the recommendation number. In so doing, we do not suggest that any of our proposals are unimportant:


2.
Securing Strong New Leadership from the Top
Underlying all our recommendations, there is a pressing need for strong new leadership on the AODA 2005 to be shown by and within the Ontario Government. The concerns we document with the AODA’s implementation are not due to a lack of commitment on the part of the Accessibility Directorate.

In 2005 when the Government passed the AODA, there was a strong expression of political support from the top. However, after this legislation was enacted, the Government’s leadership turned its attention to other priorities. It appears to have left this matter to the Ontario Public Service for implementation, without sufficient support, monitoring or oversight. For example, Throne Speech after Throne Speech and Ontario budget after Ontario Budget proclaim other important priorities, but say little and do little about disability accessibility.

A compelling illustration of the lack of sufficient leadership and oversight concerns the only accessibility standard enacted to date, the Customer Service Accessibility Standard. That inadequate standard does not meet the basic requirements for an accessibility standard. It also actually creates a barrier. That flies in the face of the AODA’s purposes. It is difficult to see how this made it through all the checks in the legislative process and became law.

Our September 12, 2007 analysis of that standard states, among other things:

“* Section 4(5) of the standard authorizes some organizations to create new barriers to impede access to persons with disabilities. Standards made under the AODA cannot do this. It states:


“4(5) The provider of goods or services may require a person with a disability to be accompanied by a support person when on the premises, but only if a support person is necessary to protect the health or safety of the person with a disability or the health or safety of others on the premises.”

Section 4, which includes this provision, applies “if goods or services are provided to members of the public or other third parties at premises owned or operated by the provider of the goods or services and if the public or third parties have access to the premises.”

Under this provision, an organization can force a person with a disability in some situations to bring a support person with them (presumably at the expense of the person with a disability). If the person with a disability doesn’t comply, the organization can refuse to admit the person with a disability.

The vague standard governing this is “only if a support person is necessary to protect the health or safety of the person with a disability.” There is a real and serious risk that an organization with an uninformed stereotype-induced perception of disabilities will wrongly conclude that some person with a disability poses a health and safety risk to themselves. This provision also doesn’t require the risk to health and safety to be serious or substantial or imminent, or preventable by reasonable means short of forcing the person with a disability to be accompanied by a support person.

This standard lets an organization create this barrier against persons with disabilities even if a person with a disability, with far superior understanding of their disability, knows he or she poses no such risk, or concludes that the risk is one they are prepared to bear. This violates the fundamental dignity of persons with disabilities to decide what risks they wish to undertake for themselves.

Making this even worse, the standard goes on to potentially let the organization charge the patron with a disability an added admission fee for the support person. Section 4(6) of the standard states:

“4(6) If an amount is payable by a person for admission to the premises or in connection with a person’s presence at the premises, the provider of goods or services shall ensure that notice is given in advance about the amount, if any, payable in respect of the support person.”

Our full analysis of the Customer Service Accessibility Standard is available at: http://www.aodaalliance.org/strong-effective-aoda/09122007.asp
Before the Customer Service Accessibility Standard could be finalized and enacted, it had to be separately reviewed and approved by several officials in the Ontario Government, such as the assistant Deputy Minister of Community and Social Services responsible for the Accessibility Directorate, as well as the Deputy Minister and the Minister of Community and Social Services. It presumably would also have been reviewed by lawyers at that Ministry. Customarily, it would have been drafted by legislative Council in the Office of Legislative Council, Cabinet Office. The Premier’s Office would have scrutinized it at some point, as the first accessibility standard to be enacted under the AODA. It would have been submitted to Cabinet, for Cabinet's review and approval.

Despite all these separate layers and levels of independent scrutiny, the Customer Service Accessibility Standard was not sent back to remove the barrier it threatened to create, much less to make this first accessibility standard strong and effective. Since the Customer Service Accessibility Standard is only a few pages long, it would not have been a burdensome task to subject it to appropriate scrutiny and find this fundamental flaw.

Another incident, while transitory, also illustrates our concern. As discussed further below, in the 2007 provincial election, at the request of the AODA Alliance, the McGuinty government committed to increase the representation of the disability community on Standards Development Committees, so that this sector would have equal representation at the table. Before that, the ministry had chosen to relegate the disability community to a minority position on each Standards Development Committee, lacking an equal voice. As a result, the disability perspective was outnumbered and outflanked. This is reflected in the highly deficient Customer Service Accessibility Standard and the initial proposed Transportation Accessibility Standard, whose deficiencies are summarized earlier in this brief.

We learned after the fact that on December 13, 2007, after the 2007 Ontario election, the chair of the Transportation Accessibility Standard Committee, Mr. Al Cormier, wrote Community and Social Services Minister Meilleur to ask the McGuinty government to break its election promise, made only two months earlier, to increase the disability sector representation on Standards Development Committees to a level of equality. Mr. Cormier asked that the Transportation Standards Development Committee's membership not be altered to give the disability sector equal representation at the table. It is evident from his letter that he was speaking on behalf of himself and the then-majority of committee members i.e. the transportation and broader government sectors. He wrote in material part:

“The Transportation Standards Development Committee which I chair is aware of the promise made by your Liberal Party during the recent provincial election campaign with respect to the structure and composition of the committees dealing the development of the standards under the Ontarians with Disability Act. No doubt you will be giving serious consideration to implementing these promises in the near future.

As you know, the complexities found in developing a transportation standard have resulted in my committee not meeting its initial schedule and we appreciate the timing extension you granted us. The Public Review process of our Initial Standard ended recently and we are now assessing the many comments received. My committee is resuming its meeting schedule in the New Year with the expectation to submit a final standard to your office by the end of March.

In discussing the Liberal Party promise with my Committee members, I found that while several of our members would welcome a restructuring of the membership and rules at this time, many are very opposed to such moves, citing the fact that our Committee is nearing the end of its assignment.

As Chair of the Committee, I acknowledge that a major restructuring of the Committee at this time would result in significant delays to our work. Given that we already have spent much more time than originally expected, I doubt if all of our existing members would stay the course if such delays are introduced at this stage. While adding more persons with disabilities to the Committee may well result in more committee members supporting shorter implementation time frames, such measures will not likely be supported by the carrier representatives on the committee for reasons outlined item 1 below. This may very well mean that many items now in the initial standard will not receive support by a majority of the Committee and may therefore be deferred to the next revision of the standard in 5 years.

While I support your Government’s efforts in exploring all opportunities to improve accessibility for disabled persons, it is my recommendation that our Committee membership not be altered at this time. I am however, actively working with your staff to fill two existing vacancies from persons with disabilities on our Committee. One vacancy was caused by an untimely death and the other by a disabled member’s inability to secure an attendant to allow him to attend meetings. Filling these two vacancies will bring the committee membership back to the balance we had when our work started and I am prepared to work with your staff to bring these two new persons up to speed on the Committee’s work to date.”

The entire correspondence is available at: http://www.aodaalliance.org/strong-effective-aoda/01082008.asp
Mr. Cormier’s entrenched opposition to an equal voice for Ontarians with disabilities at his Standards Development Committee demonstrated a troubling attitude toward the disability community, which is inconsistent with the AODA’s goals and spirit. It was more important that the Transportation Standards Development Committee get its work done right than for it to get its work done by March. To the McGuinty Government’s credit, Minister Meilleur wrote to Mr. Cormier on December 27, 2007, reaffirming the McGuinty Government’s election pledge on equal representation for the disability sector. That Mr. Cormier continued as chair of that Standards Development Committee after this reflects a troubling lack of Government oversight for this process.


We therefore recommend that:

**#1.
The Ontario Government should revitalize the AODA’s implementation with new, focused leadership and oversight from the top, building on the leadership, spirit of support and enthusiasm that the Government spearheaded in 2005 when the AODA was enacted.

Making this problem worse, there is no single minister and ministry with lead responsibility for disability accessibility in the Ontario Government and across the province. Instead, responsibility for this is scattered amongst a wide range of silos across the Ontario Public Service. While there have been some sporadic efforts over the past four and a half years at coordinating some of these activities, there has been no comprehensive effort to do this across the Ontario Government.

For example, when we have tried to follow up on the list of promises that Premier McGuinty made to us in the 2007 election, we have had to chase after several different ministers and ministries. In some cases, responsibility for the same promise is spread among more than one ministry. (e.g. the promise to promote education of school students and professional trainees on disability accessibility). In some cases, we have been frustrated, trying in vain to find a single public official in charge (e.g. the promise to develop an accessible elections action plan. ON the eve of this brief being submitted a bill was introduced into the Legislature on provincial elections by a minister to whom we were never referred in our two years’ effort to find out who had lead responsibbility on this issue.). As discussed further below, the responsibility to ensure that infrastructure spending is not used to create new barriers against persons with disabilities has been left to each ministry that spends infrastructure dollars, with no oversight and no directives on how this is to be done.

We have learned from many years’ experience that unless a single person is in charge with lead responsibility for accessibility, with the authority to make this happen, with a coordinated plan and with public accountability for their performance, progress will be unnecessarily slow, uncoordinated and faltering.

It would be very beneficial if a single minister and ministry were given lead responsibility for achieving a fully accessible Ontario for persons with disabilities. This would include both the mandate over the implementation of the AODA across Ontario, and for bringing the Ontario Government itself to a state of full accessibility.

That is not to say that this ministry and minister would be the only public officials working on this issue. Rather they would have the lead, including responsibility for coordinating all efforts on this issue. They would be accountable for progress. It would no longer be necessary for us and others to have to chase around the Ontario Government to find out who is ultimately responsible for this.

The commitment that Ontario made in 2005 to achieve a fully accessible province within 20 years was a major undertaking. It has required a full-time minister to lead the charge. This is even more so now, with four and a half years already behind us, and with Ontario behind schedule.

The benefits of a full-time minister and ministry dedicated to this issue have been demonstrated by the Ontario Government itself in a comparable area. In 2007, the Government announced that it was establishing a stand-alone Minister and Ministry responsible for Aboriginal Issues. This elevated the importance and profile of Aboriginal issues, provided an avenue for better-coordinating Government efforts on Aboriginal issues, and provided for a full-time minister to address that important topic at the Cabinet table and in public. We understand that under 2% of Ontarians are Aboriginal. People with disabilities, who exceed 15% of all Ontarians and eventually include virtually all Ontarians, are no less in need of a similar stand-alone minister.

In proposing this, we fully recognize that Ontario now faces a major budgetary challenge. We are not proposing the creation of a costly, large new bureaucracy. The Minister for Disability Accessibility could be assigned the current complement of public officials working on the accessibility issue, whether they are now at the Ministry of Community and Social Services, the Ministry of Government Services or elsewhere.

Added resources can be directed to this new ministry and minister for additional staff, as needed, without increasing the Ontario budget. This can be done by simply directing to it the funds that the Ministry of Community and Social Services now uses to hire outside consultants to do work that the Ontario Public Service could and should do in-house at lower cost. For example, we are not convinced that the Canadian Standards Association needs to be used to oversee the standards development process (See the recommendation on this further below). It also is unnecessary for the Ministry to hire outside consultants to manage the process of conducting public review of initial proposed accessibility standards . Later in this brief, we call into question the usefulness of costing studies that the Ministry has commissioned from outside consultants for each accessibility standard. If the Ministry stops retaining outside consultants to prepare these, this could save potentially substantial funds, which can be re-directed to this new minister and ministry. If, as a result of the Independent Review’s recommendations, the Government will need to hire new staff beyond this, to address the action needed to get Ontario back on schedule, then that will be the case whether or not responsibility for the AODA remains at the Ministry of Community and Social Services, or is situated at a new stand-alone ministry.

The added cost of a new minister and deputy minister are not substantial. Yet this proposal, if adopted, can provide the added level of attention, accountability and profile that this important issue needs. The report of this Independent Review would give the minister a helpful roadmap to take on this challenge, without being distracted by the other pressing issues that now drain the time of the Minister of Community and Social Services.

In 2005, the Government first shifted responsibility for the AODA from the Minister of Citizenship to the Ministry of Community and Social Services. Some voiced serious and valid concerns about having that minister and ministry responsible for the Accessibility Directorate. A number from the disability community were concerned that the social assistance programs at that ministry, and especially the Ontario Disability Support Plan (ODSP), have serious barriers, contrary to the AODA. It would be better if the lead minister for the AODA was independent of such operating programs, so that he or she can most effectively advocate for change. We have concluded that despite that risk, our proposal is the best way to move forward. Whether a designated minister is the solution, or whether another approach would be better, it is clear that the current rudderless “silo” approach to the implementation of the AODA by the Ontario Government is inefficient and ineffective.

We therefore recommend that:

**#2.
A stand-alone Minister Responsible for Disability Accessibility be established, with lead responsibility for overseeing the implementation of the AODA, and for the Government making itself fully accessible. A stand-alone Ministry should report to this new minister, populated by the positions now housed in other ministries, which are responsible for the currently-uncoordinated efforts on this issue.

There is also a pressing need for a comprehensive, multi-year game plan on how the Ontario Government will implement the AODA 2005 from here to 2025, to ensure that full accessibility is reached by that year. Such a plan could, for example, map out the steps that will be taken to develop future accessibility standards, to establish an effective enforcement process, to monitor compliance, and to use the other implementation powers that the Government gave itself under the AODA 2005.

From what we have been able to ascertain, no such comprehensive Government plan now exists. For some time we have recommended to the Ontario Government that such a plan be developed. For example, in our December 12, 2008 letter to Community and Social Services Minister Meilleur, responsible for the AODA 2005’s implementation since a few months after its enactment, we wrote the following, referring to an AODA Alliance delegation meeting with her on December 11, 2008:

“2.
Need for Multi-Year Plan for Implementing AODA

At this meeting we recommended that your Ministry develop a comprehensive multi-year plan on steps the Ontario Government must take to fully implement the AODA, to get Ontario to the AODA’s requirement of full accessibility by 2025. We are delighted that you thought this was a good idea and agreed to consider it.”

We have received no indication afterwards that the Ontario Government has taken up this suggestion. Minister Meilleur did not answer this letter.

Three months before that meeting with the Minister, we had raised the need for the Government to do more advance planning with Ministry officials. On September 4, 2008, an AODA Alliance delegation met with the lead Ministry officials responsible for the AODA’s implementation. Confirming that meeting, our September 8, 2008 letter to the Assistant Deputy Minister for the Accessibility directorate, Ellen Waxman, stated, among other things:

“1.
Progress on Developing Accessibility Standards

We were told at this meeting that your current projection is that the Transportation Standards Development Committee is expected to submit its final recommendation for a transportation standard by November 2008. The Information and Communication Standards Development Committee is expected to submit its initial recommendation for an information and communication accessibility standard by mid- to end-October 2008. The Employment Standards Development Committee is expected to submit its initial proposal for an employment accessibility standard by February 2009. The Build Environment Standards Development Committee is expected to submit its initial proposal for a built environment accessibility standard by spring 2009.

We asked what plans there were for establishing further standards development committees. We were told that there has been some preliminary general thought on this, but nothing has yet been decided. You told us that you don’t expect to turn your minds to this until these remaining standards have been finished, and the audit of the standards development committee process has been conducted. We indicated that the process should be sped up for selecting the next areas for standards development, and for getting new standards development committees selected and up and running. This is important, given that we are now under 17 years away from the AODA’s deadline for full accessibility across Ontario, and given the time it takes for a standards development committee to undertake its work.”

As noted above, we recognize that developing the first five accessibility standards is a major project. However, planning for the balance of the AODA’s implementation should not await some time in 2010, when one quarter of the time for reaching full accessibility has already passed.

We therefore recommend that:

**#3.
In consultation with the public, including the disability community, the Ontario Government should develop a comprehensive multi-year plan on how it will implement the AODA across all sectors of Ontario society from now to 2025, to ensure that Ontario will achieve full accessibility by 2025. This plan should include such things as which accessibility standards will be developed, how the AODA will be enforced, and what steps, apart from developing accessibility standards, the Government plans to take, to promote an support the achievement of full Ontario accessibility by 2025.


3.
Recommendations On Development Of Accessibility Standards


a)
General
A central part of the AODA’s implementation is the development and enactment of comprehensive accessibility standards to cover all sectors in the Ontario economy. We have significant concerns regarding the Ontario Government’s standards development process to date. We here offer several constructive recommendations. We recognize that for Ontario, there has been an understandable learning curve in the development of these standards.

A good number of disability sector representatives on various Standards Development Committees have repeatedly told us of their specific, substantial concerns when trying to effectively speak for the needs of persons with disabilities during the standards development process. Because Standards Development Committee meetings are closed to the public, and because the Ministry’s process of keeping minutes for Standards Development Committee meetings has been insufficient, we were not able to investigate independently verify each issue raised. We have no reason to question the good faith of those raising these concerns with us. We set out such issues raised with us in this brief when they were described to us in sufficient detail, when they pointed to important issues, and when they were raised with us a sufficient number of times. We deemed them worth exploration by the Government and the Independent Review. The following discussion and recommendations come not only from what we heard from those disability sector representatives, but from our own work with the AODA’s implementation. We have encouraged the Independent Review to speak directly with the disability sector representatives on the various Standards Development Committees to directly learn from their experiences.



b)
Ensuring Accessibility Standards at a Minimum Comply with 



Requirements in Ontario Human Rights Code
The AODA 2005’s core aim is to implement the accessibility requirements in the Ontario Human Rights Code and the Canadian Charter of Rights and Freedoms; so that people with disabilities do not have to litigate about the many barriers they face one barrier at a time. Throughout the decade-long community campaign for the AODA 2005’s enactment, this message was repeated innumerable times, by disability community representatives, Liberal MPPs, (while in opposition and later in government) and many others.

Accordingly, in 2007, we were deeply troubled to learn that a senior Ontario public servant responsible for leading the development of accessibility standards under the AODA 2005, laboured under the belief that the Human Rights Code was separate from, and not related to, the development of accessibility standards. We confirmed this information in our September 10, 2007 letter to Ellen Waxman, Assistant Deputy Minister responsible for the Accessibility Directorate, and Scot Weeres, then the Director, Standards Development and Compliance Branch:

“Thank you very much for meeting with an AODA Alliance delegation on August 30, 2007. We welcomed this opportunity to give you feedback on the AODA’s implementation. This is especially appreciated since the two of you are the lead public officials responsible for the development of accessibility standards under that legislation.

At our meeting, we expressed our serious concern with the Customer Service Accessibility Standard that has been enacted under the AODA, and the proposed Transportation Accessibility Standard that the Government now has out for public comment. These are both very weak and ineffective. Both fall far short of meeting the AODA’s requirement of achieving a fully-accessible Ontario by January 1, 2025. We indicated that we see the problems with these standards as stemming in substantial part with the flawed way in which your Ministry has managed and led the process for developing these accessibility standards. We reviewed with you the constructive proposals for improving that process that we set out in our August 24, 2007 letters to Premier Dalton McGuinty, Opposition Leader John Tory and NDP Leader Howard Hampton. We urged your Ministry to develop plans for implementing those proposals now. One of our serious concerns was that neither the final Customer Service Standard nor the proposed Transportation Standard appears to live up to the baseline requirements of the Ontario Human Rights Code. We were advised that in the standards development process, you viewed the Human Rights Code as separate from and not a part of the Accessibility for Ontarians with Disabilities Act. We were also told that in that process, you viewed that the Human Rights Code’s requirements set a standard that is not possible for AODA accessibility standards to reach, and which is ever-rising over time. We expressed our serious concern that your approach to the development of accessibility standards under the AODA appears to be fundamentally flawed, and out of touch with the core aims of the AODA, a law for which we fought for ten years. The AODA was intended to set standards that meet or exceed the Human Rights Code’s requirements. Far from being separate from the AODA, the Human Rights Code is the bedrock foundation on which the AODA was built. The AODA was intended to provide more effective implementation of the rights which the Human Rights Code guarantees, without the need to litigate barriers one at a time. For example, blind and vision-impaired Ontarians shouldn’t have to file and fight separate human rights complaints against each municipal public transit service across Ontario, to get them to meet the Human Rights Code’s requirement that all bus route stops be audibly announced. Yet under the weak proposed Transportation Accessibility Standard, persons with disabilities will have to do just that. This is because the proposed Transportation Accessibility Standard falls so far short of the Human Rights Code’s requirements. Our concern is powerfully echoed by a submission of the Human Rights Commission to your Ministry on the proposed Transportation Accessibility Standard, which the Commission publicly released at the same time as our meeting. In very strong language, the Commission advised you:

“The Commission has grave concerns with significant aspects of the Transportation Standard. In a number of areas, the standard falls far short of human rights standards, not only failing to make progress towards equality for persons with disabilities, but regressing on gains previously made. The Commission urges the Committee to significantly revise the Transportation Standard in order to bring it into alignment with human rights standards and the purposes of the AODA.”

The AODA was passed to put flesh on the bones of the Human Rights Code. It appears to us that these standards were drafted as if there were no need for them to live up to the Human Rights Code. We urged that the standards development process be significantly reformed to ensure that that does not happen. Your approach to the standards development process, to the effect that there was no need to aim to have them meet or exceed the Human Rights Code, flies in the face of the extensive discussions and negotiations we had with the Government from 2003 to 2005 over the crafting of the AODA. Our concern is directly echoed by the Human Rights Commission’s submission to you, which states:

“The Commission believes that it is essential that the AODA be interpreted, and standards under it developed, in a manner harmonious with the Code.”

The full text of this letter from the AODA Alliance is available at: http://www.aodaalliance.org/strong-effective-aoda/10222007.asp
We have received no response from the Ontario government disputing our correspondence’s accuracy. We have repeatedly asked the government of Ontario to commit that accessibility standards developed under the AODA 2005 will at least meet the requirements of the Ontario Human Rights Code. For example, in our December 12, 2008 letter to the Community and Social Services Minister, Madeleine Meilleur, we wrote:

“3.
Need for Government Commitment that AODA Accessibility Standards Will Comply with Human Rights Code: We asked you to commit on behalf of your Government that any accessibility standard it will enact under AODA will comply with the requirements of the Ontario Human Rights Code. We have previously raised this with your officials. We ask this for several reasons. First, the Government’s core reason for passing the AODA was to more effectively implement the rights which the Human Rights Code guarantees to persons with disabilities, without our having to litigate barriers one at a time. Second, in 2007 we were troubled to learn that the Accessibility Directorate’s lead official said that they were not trying to develop accessibility standards that comply with the Human Rights Code. Third, as you know, in 2007 the Human Rights Commission expressed serious concern that the initial proposed Transportation Accessibility Standard fell well below Human Rights Code requirements. You told us you cannot yourself commit that standards made under the AODA will comply with the Human Rights Code’s requirements. You said that you would need the approval of Cabinet before giving such a commitment. We asked you to seek Cabinet’s approval to commit that any accessibility standard made under the AODA will comply with the Human Rights Code, or failing to so commit, that the Government at least will endeavour to have its accessibility standards comply with the Human Rights Code. You agreed to consider this. May we add at this time that it would be very troubling if the Government were not prepared to make this commitment? The Government has ample access to resources, including lawyers to advise it whether it is complying with or falling below the Human Rights Code’s requirements. It is well established that the Human Rights Code has primacy over all other laws, including the Accessibility for Ontarians with Disabilities Act.” 

See: http://www.aodaalliance.org/strong-effective-aoda/12122008.asp
We have never received the assurance from the Government that we requested in that letter. We have also never received any explanation from the Government on why it has not given this assurance.

In 2005, when Bill 118, the proposed AODA, was before the Legislature’s Standing Committee on Social Policy, our predecessor, the ODA Committee, called for an amendment to the bill to ensure that accessibility standards would, at a minimum, meet the requirements of the Ontario Human Rights Code. The ODA Committee’s January 26, 2005 brief to the Standing Committee stated:

“5.
MINIMUM REQUIREMENT FOR ACCESSIBILITY STANDARDS

Section 3 of the bill properly provides that the bill shouldn't operate to reduce the obligations owed to persons with disabilities. It states:

"3.
Nothing in this Act or in the regulations diminishes in any way the legal obligations of the Government of Ontario or of any person or organisation with respect to persons with disabilities that are imposed under any other Act or otherwise imposed by law."

We are pleased with this provision. It reaffirms that, for example, this bill cannot reduce the rights of persons with disabilities as guaranteed under the Ontario Human Rights Code. However, to effectively achieve the goal of that provision, the bill needs to make it as clear as possible to the Standards Committees and the Government that new accessibility standards cannot be lower than that which the Ontario Human Rights Code guarantees. To illustrate the need for this, there is ample unfortunate experience with architects and builders building new buildings which comply with Ontario's current Building Code's inadequate accessibility requirements. The Building Code's requirements don't measure up to the Ontario Human Rights Code.

It is therefore recommended that:

21) 
Section 9 of the bill be amended to reaffirm and make it as clear as possible that accessibility standards developed under the bill shall ensure that the level of accessibility for persons with disabilities is equal to or exceeds the level of accessibility required by the Ontario Human Rights Code.”

At that time, the Government did not agree to our proposed amendment to the AODA bill. The experience with the standards development process over the past four and a half years demonstrates the pressing need for that amendment.

We therefore recommend that:

**#4.
The Ontario Government should now commit publicly that any accessibility standard that it will enact will, at a minimum meet the accessibility requirements in the Ontario Human Rights Code.

**#5.
The AODA 2005 should be amended to require that accessibility standards enacted under it should at a minimum meet the accessibility requirements in the Ontario Human Rights Code.



c)
Making Accessibility Standards Development Process More 



Independent of the Ontario Government
At present, the process for developing proposed accessibility standards under the AODA is managed by the Accessibility Directorate of Ontario, a branch of the Ministry of Community and Social Services. This process is not independent or arms length from the Ontario government. This has presented difficulties, from feedback that we received from disability sector representatives on the Standards Development Committees and from others.

The intention underlying the AODA’s provisions regarding Standards Development Committees was that they would bring forward independent proposals to the Ontario government. Yet the Standards Development Committees have been populated by, among other things, members from various government ministries, have been staffed by government employees, and have been highly dependent upon the ministry staff or consultants hired to work for them, for managing the process of standards development. The resulting recommendations have not always been sufficiently arms length from the Ontario government.

It was a helpful step forward after our intervention with the Premier in the 2007 election that the members of Standards Development Committees from Ontario government ministries were no longer to serve as voting Committee members. That they were originally made voting members on the Standards Development Committees demonstrates the government's desire, at some level, to have a significant influence over the independent advice that the Standards Development Committees provide.

Since the Government kept the Premier’s 2007 election commitment to ensure that the disability sector would enjoy equal representation on each Standards Development Committee, the Government Ministry representatives continue to sit on each Standards Development Committee, but not as voting members. Although they don’t vote, they can take part in the Standards Development Committee process.

Those Government officials are thrown into a difficult potential conflict of interest situation. On the one hand, they can give good advice, based on the Government’s policy expertise, on how to make proposals for accessibility standards strong and effective, to fulfil the AODA’s goals. On the other hand, the government is the largest organization obligated to comply with standards enacted under the AODA. We are understandably concerned that in this latter capacity, government officials have an incentive to intervene in the standards development process to try to sway a Standards Development Committee to reduce the obligations that an accessibility standard might impose on the government. We have received some anecdotal feedback suggesting that this concern has a basis in fact.

The experience of the past four and a half years demonstrates that the standards development process would be improved if the work of Standards Development Committees was undertaken at arms length from the Ontario Government. In 2005, our predecessor, the ODA Committee, recommended to the Government that the standards development process be kept arms length from the Ontario Government. At that time, the government opted not to follow our advice. The January 26, 2005 brief of the ODA Committee to the Legislature’s Standing Committee on Social Policy stated:

“Making the Standards Development Process Arms-Length from the Government of the Day

It is important that the accessibility standards development process be undertaken at an appropriate arms-length from the Ontario Government. This is not the case now under Bill 118. Under the bill, the entire accessibility standards development process is now carried on under the minister's open-ended discretion, direction, supervision and ultimate control. The Government should of course have a role to play in the standards development process. However, it too must obey the standards once set.

This proposal will help ensure that the draft standards which Standards Committees develop and recommend are as good as possible. If the standards development recommendation process is made arms-length from the Ontario Government, it will help protect it from the back and forth pendulum of partisan politics. The ultimate decision of whether to adopt a proposed standard would, under the recommendations below, still ultimately rest with the Government of the day. It will thus be inevitably subject to that political process at that stage. However, each Standards Committee should be able to first develop standards recommendations based on their best expert opinions, without being controlled by the Government of the day. Once the Government has received the best expert recommendation available, it should remain up to the Government to decide whether to heed that advice, and to take the political heat for its action or inaction on that advice.

One option for accomplishing this would be for a new public official to be created who would function at arms-length from the Government. This official could be called the Disability Accessibility Advisor, and could have a fixed term appointment.

This official could oversee and support the work of the Standards Committees. He or she could be given a mandate to give independent advice to the minister and the government. It is not intended and certainly not necessary that the creation of this public official lead to the establishment of an entire new Commission and a large new government bureaucracy. This official will require appropriate staff support. However, the Standards Committees will require appropriate support and assistance in any event, whether the public servants who provide that service work for the minister or this new public official. It is also important that this official not serve as, and not be used as, a public speaker or public relations spokesperson to advertise for the government of the day.

If the Accessibility Advisor position isn’t created to oversee the standards development process, then other measures should be developed and implemented which would serve to make the standards development process arms-length from the Government. It is therefore recommended that:

8)
The bill be amended to make the standards development process arms-length from the Ontario Government. One option for achieving this would be to amend the bill to establish an independent public officer, to be called the Disability Accessibility Standards Advisor. This official could operate at arms-length from the Government, and serve for a fixed term e.g. five years. The Accessibility Advisor could be assigned lead responsibility for developing standards, including supporting each Standards Committee. The Accessibility Advisor could be required to make recommendations on which Standards Committees should be established, beyond those which the amended bill would require be established.”

That full brief can be seen at: http://www.odacommittee.net/news198.html
Both the opposition Conservatives and NDP supported this recommendation before the Standing Committee in 2005. At that time, the McGuinty Government did not accede to this recommendation.

The NDP’s proposed amendments to Bill 118 can be seen at: http://www.odacommittee.net/news206.html
The Conservative Party’s proposed amendments to Bill 118 can be seen at: http://www.odacommittee.net/news205.html
With four and a half years of experience under our belts since then, the wisdom of that recommendation has been borne out by practical experience. Public officials from across the Ontario Government have expertise worth sharing with Standards Development Committees, where needed. However this expertise is best provided if Ontario public officials are made available to a Standards Development Committee to give policy advice on specific topics, when and if the Standards Development Committee so requests. Those public officials should be instructed to only give policy advice, and that their role is not to advocate to weaken proposals for accessibility standards so as to reduce the Government’s obligations to remove and prevent barriers.

We therefore recommend that:

#6.
The AODA be amended to require that the process for Standards Development Committees, developing proposals for accessibility standards under the AODA, be managed as independently as possible of the Ontario Government.

#7.
Ontario public officials should not be appointed to serve as non-voting members of Standards Development Committees. They should be available to each Standards Development Committee, to give policy advice to the Standards Development Committee, when that Committee requests their advice on specific topics.

**#8.
Ontario public officials who present advice to a Standards Development Committee on policy issues, at the request of the Standards Development Committee, should be instructed that it is not their role to advocate for or seek a reduction of the obligations to remove and prevent barriers, for which the Ontario Government will be responsible.

In making these recommendations, we recognize that once a proposed accessibility standard has been developed by a Standards Development Committee and submitted to the Ontario Government, the government has, and will retain responsibility for reviewing the proposal and deciding what changes to make to it before enacting an accessibility standard. Also, in recommending this, we do not imply that the employees at the Accessibility Directorate have not been working hard to support the development of accessibility standards. We raise a concern that is simply inherent in the nature of the organization that has been created to support this process.

The recommendations in the rest of this brief can be implemented whether or not the standards development process is made arms length from the Ontario government. Where reference is made to the Accessibility Directorate in the following recommendations regarding the standards development process, these can apply whether the Accessibility Directorate is kept within the Ontario Government as a part of a ministry, or is moved in whole or in part, to the position of an independent arms length agency.



d)
Revamping Process for Developing Each Accessibility Standard
From reports we have received from disability sector representatives on the standards development committees and others, there would be substantial benefit in revamping the process by which a Standards Development Committee develops an accessibility standard. From what we've heard, at least some of the previous Standards Development Committees were given some sort of a “seed” document, evidently prepared at the outset by the Canadian Standards Association. As far as we know, that seed document was not made public, for public input. It formed some sort of basis of the discussion by the Standards Development Committee.

We propose this step-by-step approach for developing an accessibility standard in the future:

1.
The Standards Development Committee should first identify a list of recurring barriers that exist in the area that the standard is to address. This can be done by canvassing the disability sector representatives on the Standards Development Committee. This should be augmented by research support from the Accessibility Directorate and by seeking input from the broader disability community.

2.
The Standards Development Committee should then identify what end result the standard should achieve i.e. what a barrier free context would look like in the case of the sector or activity that the standard is to address.

3.
The Standards Development Committee should next explore a range of activities that an organization could take to identify, remove, and prevent such recurring barriers. This can be done through a combination of research by the Accessibility Directorate, outreach to the regulated sector, canvassing people with disabilities, and exploring the practices in other jurisdictions that have regulated in this area.

4.
The Standards Development Committee should then explore the options for regulating to achieve the outcomes desired. In the case of each kind of barrier, it should consider whether to simply identify in the standard the outcome to be achieved, or as well, the specific steps to be taken to achieve that outcome.

This can be assisted by examining, with the support of the Accessibility Directorate, examples of regulations or standards that have been adopted in other jurisdictions to address the same barriers.

5.
Next, the Standards Development Committee should turn to developing the timelines that would be appropriate for each of the major barriers or activities that the standard is to address. This should include, in the case of longer timelines, identifying benchmarks for interim progress. Of course, these timelines can be varied for big business as contrasted with small business, etc.

In developing these timelines, it would be worthwhile to canvass the regulated sector, to get feedback from them on what timelines are workable for them, and what timelines would present difficulties.

6.
If the Standards Development Committee encounters a short list of areas of particular difficulty, on which they are having trouble reaching consensus, or in which there are particular complexities, the Standards Development Committee should convene a meeting or meetings of additional representatives from the disability community and the obligated sector to fully discuss and debate those challenging areas. The Ontario Government is to be commended for having done this in both the transportation and information and communications areas in the fall of 2009 at our suggestion. These were very constructive meetings. These were held only after the respective Standards Development Committees had already reported out their final proposed accessibility standards . It would have been very beneficial if the Transportation Standards Development Committee and the information and communication Standards Development Committee had themselves convened such meetings process to resolve the most challenging of the issues with which they had been wrestling.

7.
Finally, attention can turn to the development of measures that could be included in the standard to facilitate monitoring, compliance and enforcement. This could, for example, include measures that an organization should take to document the steps it has undertaken in compliance with the standard.

It is therefore recommended that:

**#9.
The step-by-step process by which Standards Development Committees develop each accessibility standard should be revised in accordance with the strategy set out in this brief.

We received feedback from some disability sector representatives on the Standards Development Committees raising concerns about the role played by the Canadian Standards Association in the standards development process. This was mentioned to us with sufficient frequency that this merits attention:

We therefore recommend that:

#10.
The Independent Review should examine the role played by the Canadian Standards Association in the standards development process to date.



e)
Learning from Other Countries That Have Developed Disability 


Accessibility Standards
It would be especially helpful to learn from other countries that have developed accessibility standards for persons with disabilities, to see what helped make their processes work well, or what impeded their success. This information would help Standards Development Committee members. It would also help the disability community and the obligated sectors as they craft input to the Standards Development Committee.

We therefore recommend that:

#11.
The Independent Review should obtain information from the United States, Australia, Israel and any other jurisdiction that has developed accessibility standards for people with disabilities, to identify ways in which the standards development process in Ontario can be improved.

#12.
When a Standards Development Committee is developing an accessibility standard, the Accessibility Directorate should provide to it, and post on the internet for public input, a review of measures adopted in other jurisdictions to advance the goal of accessibility for persons with disabilities in the area that the new accessibility standard is to address.



f)
Improving Support for Disability Sector Representatives on 



Standards Development Committees
There is a pressing need for disability sector representatives on the Standards Development Committees to receive significantly increased support and assistance, so they can effectively present proposals and discuss options at the Standards Development Committee table. They need to be able to consult effectively and privately with lawyers and accessibility experts to help them formulate proposals, to put these into proper wording, to explain why their proposals are needed, to answer concerns that other sectors raise, and to review public feedback on proposals that the Standards Development Committee circulates.

Other sectors at the Standards Development Committee tables have access to far greater resources, than do disability sector representatives, including private legal advice. For example, in the case of the Transportation Standards Development Committee, the transit sector was largely made up of public sector organizations, i.e. public transit authorities. They have ample taxpayers’ dollars available to them to access such supports.

In his 2007 election commitments regarding the AODA, Premier McGuinty commendably acknowledged the need for further supports to assist the disability sector. We appreciate that since 2007, the Accessibility Directorate has provided some staff support, which the disability sector representatives have appreciated. However, we were told that the staff the Ministry hired for this purpose, report to the Ministry. They have no confidential relationship with the disability sector representatives. We also understand that they don’t have the needed substantive technical expertise in law or accessibility policy.

Giving disability sector representatives added supports in the future would be consistent with the spirit of Premier McGuinty’s 2007 election commitments to us. He committed in his September 14, 2007 letter to the AODA Alliance to “• hiring a full-time staff member to help bring the disability community’s voice to the table.”

Ministry lawyers cannot fulfil this role. Their job is to advise the Government, not to separately and confidentially advise disability sector representatives. We learned that at least some disability sector representatives were not clear on what supports they could request from the Ministry. We raised our concerns about this with Ministry officials at a meeting on September 4, 2008. The AODA Alliance’s September 8, 2008 letter to the Assistant Deputy Minister Responsible for the Accessibility Directorate, stated:

“3.
Strengthening the Voice of Disability Representatives on Standards Development 
Committees

We were told that the Government has fulfilled its commitments to raise the representation of the disability community at each Standards Development Committee to 50%, and that a staff member has been hired to help bring the disability community’s voice to the table at the Standards Development Committees. We will want to speak with you further on how to better enable the disability community to present their views and recommendations at the table. We understand that the background of the staff hired to assist the disability sector representatives doesn’t include legal training on human rights accessibility issues and on framing actual proposals for strong effective accessibility standards. We know that those representing the private sector and broader public sector at these standards development tables have resources for obtaining such advice. We were told there is budget for retaining such advice for the disability sector. We would like to follow-up on how to get this actual advice to the disability sector representatives, so they can effectively table proposals and respond to proposals that government and private sector spokespeople table. Given your timetable for finishing the work of the existing Standards Development Committees, it is important to act on this as soon as possible. You indicated lawyer Mary Cornish and Human Rights Commission representatives spoke to all members of some or all of the Standards Development Committees. While helpful, this is no substitute for helping disability sector representatives with the drafting of proposals, and for the analyzing of the proposals of others.”

We are unaware of any new action taken to date on this request. We therefore recommend that:

**#13.
The Ministry should provide extensive additional supports to disability sector representatives on each Standards Development Committee, to privately and independently advise them on law and accessibility policy, so they can more effectively present proposals and respond to proposals that other sectors present in the standards development process.

We have heard from several disability sector members of Standards Development Committees that during their work, the Ministry gave Standards Development Committee members very large quantities of material to read and digest, at times hundreds of dense pages. Sometimes this material was given to them only a week or so before the next Standards Development Committee meeting. We were told that this was far too much material to absorb, especially on short notice.

Section 8(7) of the AODA mandates the Government to pay an allowance and expenses to Standards Development Committee members. It states, (referring to the terms of reference for the Standards Development Committees that the Minister establishes):

“(7) The terms of reference may,

(a) provide for the Minister to pay members of a standards development committee an allowance for attendance at committee meetings and a reimbursement for expenses incurred by members in an amount that the Minister determines; and

(b) specify the circumstances in which the allowance or reimbursement may be paid.”

As far as we have been able to ascertain, the Government has not provided allowances for the time which SSDC members spend attending committee meetings or preparing for them. We have been told that the Ministry has covered their out-of-pocket expenses related to attending Standards Development Committee meetings.

On July 23, 2009, we wrote to the Community and Social Services Minister to confirm this understanding, and to ask if members of the Ministers’ Accessibility Standards Advisory Council(ASAC) have been paid for their time spent on ASAC work. If the Ministry is paying ASAC members for their time, it is difficult to see why the same should not apply to members of Standards Development Committees. In her August 13, 2009 response to us, the Minister wrote:

“8.
It is our understanding that the Ministry does not provide any financial compensation or remuneration to members of Standards Development Committees, apart from some expenses. Does the Ministry provide any such compensation or remuneration to members of the Accessibility Standards Advisory Council, beyond reimbursement of expenses?

Section: 31 (3) of the AODA states that “The Minister may pay the members of the Council the remuneration and the reimbursement for expenses that the Lieutenant Governor in Council determines.” Since the act provides for both, ASAC members are eligible for both remuneration and reimbursement of expenses.”

Feedback from one disability sector community organization that has taken part in the standards development process said that their involvement with this process is coming close to a backdoor unfunded secondment to the Government. This is particularly worrisome. ON the one hand, a number of those attending Standards Development Committee meetings as non-voting members are paid Ontario Government employees. Those representing municipalities and other broader public sector organizations have their participation financed in whole or in part by the taxpayer. On the other hand, disability sector representatives have been volunteers, who must give up their own time, including possibly losing time from work, or who are sent by non-profit charitable organizations that are now in especially vulnerable financial positions.

In 2005, during public hearings on Bill 118, the proposed AODA, our predecessor, The ODA Committee, recommended that such funding be provided. This recommendation was backed by a good number of other presenters at the Standing Committee hearings on that bill. The ODA Committee’s January 26, 2005 brief to the Standing Committee on Social Policy stated:

"Empowering Persons with Disabilities in the Standards Development Process

It is critical to the success of each Standards Committee that there be sufficient and effective involvement of persons with disabilities. We have been cautioned from the experience in Australia that it is necessary to take proactive steps to ensure that each Standards Committee is balanced, and that persons with disabilities who are at the table can truly fully participate.

We anticipate that from the disability perspective, there will be individuals with disabilities at these tables, as well as representatives of disability community organizations. It is important that both be present. We aren't concerned only about the raw numbers of persons with disabilities who are at the table, as compared to representatives of other stakeholder perspectives. As significantly, disability community organizations and individuals with disabilities who will participate in Standards Committees will need reasonable funding to take into account the time and effort they contribute to this process, and to ensure that they can undertake the needed research and preparation to be able to effectively contribute.

Disability community organizations that will take part in this process are overwhelmingly non-profit charities with very tight budgets. Individuals with disabilities face staggering unemployment rates, multiples of the national average. The fortunate ones who have jobs will face difficulties volunteering the time needed to take part in a Standards Committee, especially if Standards Committees meet during business hours.

There is some precedent for this kind of funding. The current ODA 2001 provides provincial funding for members of the Accessibility Council of Ontario. Section 31(3) similarly provides for members of the proposed new Accessibility Standards Advisory Council. Neither the ODA 2001 nor this bill requires municipalities to do the same for members of municipal accessibility advisory committees.

The disability sector will need financial support to enable them to meaningfully participate. This certainly doesn't have to amount to a large allocation from the provincial budget.

It is important that any grant or funding program ensure that poor persons with disabilities who are on Ontario Disability Support Plan (ODSP) can receive such funding without compromising their ODSP eligibility. Many persons with disabilities are poor and depend on social assistance. Their input in the standards development process is critical. Barriers to their full participation in this process should be prevented.

It is therefore recommended that:

10)
The bill provide that reasonable Ontario Government funding be provided for persons with disabilities and disability community organizations that take part in a Standards Committee. An option for achieving this would be to provincially compensate and cover reasonable expenses for all members of Standards Committees, and to provide a program of research grants for disability organizations that take part in a Standards Committee. Receipt of that funding should not compromise a person’s eligibility for ODSP. The Accessibility Advisor could oversee that funding through a grants process to ensure that it operates at arms-length from the government.”

Four and a half more years of experience since that brief was submitted amplifies the need identified in 2005. We therefore recommend that:

**#14.
The AODA should be amended to require the Ministry to provide reasonable funding to disability sector representatives who sit on Standards Development Committees, including for time which disability sector representatives spend at Standards Development Committee meetings and in preparation for them, including funding for their outreach to the broader disability community when developing proposals to raise at the Standards Development Committee.

#15.
Ministry staff should ensure that materials are provided to Standards Development Committee members sufficiently in advance of Standards Development Committee meetings, to enable members to read and absorb them.

If they want to get input on the needs of people with disabilities, disability sector representatives on each Standards Development Committee has had to try themselves to consult with the full disability community while an accessibility standard was under discussion, with no Government resources or support. This is an unrealistic expectation of them, especially as volunteers, only some of whom were linked to community organizations. Again, their difficult position stands in marked contrast to many of the broader public sector and private sector representatives on Standards Development Committees. The latter often have funded associations and federations that are able to gather input, and synthesize it for their sectors’ representatives at the Standards Development Committee tables. For example, the Ontario Hospital Association presumably has a pre-existing direct line to Ontario’s major hospitals.

We therefore recommend that:

**#16.
The Ministry should give disability sector representatives further resources and assistance, to help them get input from the broader disability community during the ongoing work of each Standards Development Committee.

We understand that the Ministry tried to meet the accessibility needs of disability sector representatives who sat on the various Standards Development Committees. However, some disability sector representatives told us that they experienced some accessibility problems during the Standards Development Committees’ work. We cannot investigate or verify this.

We therefore recommend that:

#17.
Disability sector representatives on the Standards Development Committees should be surveyed, to see whether they had any unmet accessibility needs of their own during their work on the accessibility standards and, if so, to get ideas on how their accessibility needs might be better addressed.

On October 29, 2008, the AODA Alliance held a workshop, to which it invited disability sector representatives from the four Standards Development Committees then still in operation. It offered training and a chance for brainstorming, on how to most effectively contribute to the development of accessibility standards. A good representative cross-section attended, albeit a minority of all the disability sector representatives. The Ministry helpfully emailed our event invitation to all disability sector representatives. However, the Ministry declined our request to help provide accessibility supports for this event.

Disability sector representatives at our workshop all found this chance to learn from each other, and to bounce ideas off AODA Alliance representatives very helpful. They voiced a desire for more such events. We are indebted to CNIB and the March of Dimes, for providing the resources that enabled us to hold this event. Those attending this event said the Ministry had not previously held such a meeting. They found this meeting beneficial, and they would recommend holding more such gatherings.

We therefore recommend that:

#18.
The Ministry should arrange future opportunities for disability sector representatives from all the different Standards Development Committees to meet together, to learn from each other.



g)
Reviewing Sizes of Standards Development Committees
We received feedback from a number of disability sector representatives on Standards Development Committees that these committees were too large and became unwieldy. If these committees are too large, it makes it harder to build consensus, and for personal interaction. On the other hand, it is important to try as much as practicable to have those at the table reflect the diversity of the disability community, and diversity among the obligated sectors.

Because Standards Development Committee meetings were closed to the public, we cannot offer an independent judgment of the appropriate size of the Standards Development Committees. This is an issue which the Independent Review should consider. It may not simply be a matter of fixing an absolute number that is appropriate for Standards Development Committees' membership. It may be more appropriate instead to consider reducing somewhat the size of each Standards Development Committee, while expanding substantially each Standards Development Committee's capacity to directly consult with both the broader obligated sectors and the broader disability community, as they are working on preparing proposals for an accessibility standard. By reaching out to these communities, by inviting them to attend and take part in selected meetings of Standards Development Committees, and by inviting broader delegations from both sectors to conferences, meetings or even informal discussions to tackle tough questions, the Standards Development Committee could improve the quality of its deliberations, while reducing the number of voting Standards Development Committee members at the table when the time comes for final debates and votes.

We therefore recommend that:

#19.
The Independent Review should examine the appropriateness of the sizes of Standards Development Committees, and offer recommendations on how to make their deliberations more inclusive of the full perspectives of the obligated sectors in the disability community, through broader consultations.



h)
Substantially Increasing The Human Rights Commission’s 



Involvement In the Standards Development Process
It is very important to substantially increase the direct participation of representatives of the Ontario Human Rights Commission in the ongoing formal and informal work of Standards Development Committees. This is needed to help ensure that proposed accessibility standards meet the requirements of the Ontario Human Rights Code. We commend the Ministry for having taken some steps at some point to involve the Human Rights Commission in this work.

Some disability sector representatives on Standards Development Committees told us that presentations by the Human Rights Commission were helpful, but too brief. Their ongoing involvement would greatly assist Standards Development Committee members to know what is needed to ensure that a proposed accessibility standard meets the Human Rights Code. The Commission’s participation would be particularly important while a Standards Development Committee reviews feedback from the public, and discusses and votes on clauses of the accessibility standard.

The Ontario Human Rights Commission has taken an ongoing interest in the standards development process. It should not require a majority vote of a Standards Development Committee to get more Human Rights Commission participation at a Standards Development Committee’s formal and informal proceedings.

We therefore recommend that:

**#20.
The Human Rights Commission should be far more extensively involved in the formal and informal work of each Standards Development Committee, including during review of public input and discussion and votes on clauses of proposed accessibility standards. This could include having a representative of the Ontario Human Rights Commission sit on each Standards Development Committee.



i)
Improving Voting Process at Standards Development Committees
It is important for the Standards Development Committee voting process to best enable each member to voice, through their vote, their support for or opposition to specific measures and time lines. Before the 2007 election, we learned of serious problems with this.

Some disability sector representatives advised us in 2007 that they were told they had to vote up or down, in one vote, for an entire proposed accessibility standard. If so, they faced a cruel choice. If there were some measures in the proposed standard that they liked, they could not point that out through a targeted vote. They had to either vote down the entire proposed accessibility standard (even though there were important items in it they liked), or vote for the entire standard (even though there were measures in it of which they profoundly disapproved).

We heard from at least one Transportation Standards Development Committee disability sector representative, that the discussions on the initial proposed Transportation Accessibility Standard were going so badly for the disability community that they eventually voted for the whole package, just to get it out into the community for public input. In doing so, they hoped the initial proposed Transportation Accessibility Standard would attract substantial criticism from the disability community. When the initial proposed Transportation Accessibility Standard was released for public comment in 2007 summer, the disability community widely criticized it. Yet the Transportation Standards Development Committee voting record may have made it incorrectly look like the initial proposed Transportation Accessibility Standard was widely supported by that Standards Development Committee.

This concern led the AODA Alliance to ask the three parties to commit in the 2007 election, to allow each Standards Development Committee to vote on any proposed accessibility standard on a clause-by-clause basis. We commend the Premier for agreeing to this reform in the 2007 election, and for keeping that commitment.

This reform did not emanate from within the Ontario Government. We had to raise it externally, and to use a provincial election to secure it.

We have since learned that this reform improved the voting process at the Standards Development Committees. However, we have also heard there is room for more improvement in the voting process, e.g. where a specific clause has parts in it that members like, and parts they dislike. We were told that some people felt pressed into a difficult position on how to vote if they like parts of the clause, but not other parts. Standards Development Committee members should be able to voice their opposition by way of a negative vote vis à vis parts of a provision they dislike, without having to necessarily vote against the whole provision, especially if it has other features that they do like.

As noted earlier in this brief, we learned that after the Premier committed to permitting clause-by-clause voting, there has been at least one instance where a Standards Development Committee’s voting process appears not to fully comply with this. It is our understanding that when the information and communication Standards Development Committee voted on the final proposed Information and Communication Accessibility Standard, it did vote clause-by-clause on the standard itself. However we were told that it did not vote clause-by-clause on the proposed standard’s appendices. The publicly posted minutes of that meeting of this Standards Development Committee do not make it clear what happened at that meeting in this regard.

The final proposed Information and Communication Accessibility Standard includes appendix materials that contain some of the most important and detailed parts of the standard. they should have been debated and voted on, on a clause-by-clause basis.

We have also heard from some disability sector representatives involved in the standards development process that there was some confusion, at least among some of them, on exactly what they were voting for, when they cast their votes. Some told us that it was unclear whether their vote was meant to signify that they actually approved of the provision on which they were voting, or whether their vote simply meant that they agreed that that provision should be passed on to the Minister for public review and further discussion.

We know from discussions with the Minister and Ministry staff that they have taken proposed accessibility standards, submitted by a Standards Development Committee, as reflecting a substantive decision by the Standards Development Committee that the Committee in question thought that the proposed standard was good, and should be enacted as written. Yet it may well be that at least some Standards Development Committee members did not mean for their votes to be taken that way. It is not possible for us to now determine what Standards Development Committee members actually meant by their votes.

In noting this, we commend the Accessibility Directorate for its recent, expanded efforts to get Standards Development Committee members to document their reasons when they vote against a measure. This information is helpful for public review and comment on proposed accessibility standards .

We therefore recommend that:

#21.
The clause-by-clause voting process and process for recording the views of individual members of a Standards Development Committee should be carefully reviewed and fine-tuned, to best let Standards Development Committee members record their actual views on specific issues, and to enable the Government and the public to know with clarity what the votes mean.

We have heard from some disability sector representatives that the time allowed for debating and voting on a proposed accessibility standard may have been too short to allow for full debate. The feedback we received was quite anecdotal. We cannot ascertain whether this was an isolated concern, or whether it reflected the experience of many who sat on Standards Development Committees.

We therefore recommend that:

#22.
The Independent Review should canvass Standards Development Committee members to see whether the time allocated for final debates and voting on proposed accessibility standards was sufficient.

 

j)
Encouraging Standards Development Committees to Recommend 


Needed Changes to Legislation
Some disability sector representatives expressed concerns to us that they were told by Ministry officials or others that a proposal they wished to table with the Standards Development Committee would require a change to legislation. A concern was voiced that this may have truncated some proposals that some Standards Development Committee members wanted to pursue.

Commendably, the Information and Communication Standards Development Committee has included in its initial proposed Information and Communication Standard recommendations the need to reform elections legislation, to address information and communication barriers. This is very helpful in assisting us and others in the disability community to raise with the Government the need for such legislative reform.

For a Standards Development Committee to point out provincial legislation or regulations that need to be amended to remove or prevent barriers to accessibility is also consistent with the Premier’s September 14, 2007 election commitment that the Ontario Government would undertake a review of all provincial legislation for accessibility barriers. In his September 14, 2007 election pledge to the AODA Alliance, Premier McGuinty wrote:

“Review all Ontario laws to find any disability accessibility barriers that need to be removed. The Ontario Liberal government believes this is the next step toward our goal of a fully accessible Ontario. Building on our work of the past four years, we will continue to be a leader in Canada on accessibility issues. For Ontario to be fully accessible, we must ensure no law directly or indirectly discriminates against those with disabilities. To make that happen, we commit to reviewing all Ontario laws to find any disability barriers that need to be removed.”

We therefore recommend that:

#23.
The Ministry should encourage Standards Development Committees to identify where changes are needed to provincial or municipal legislation, regulations or bylaws, to advance the goal of a fully accessible Ontario.



k)
Revamping or Reconsidering Conduct of Ministry-Requested Costing 


Studies
The Ministry has retained outside consultants to produce costing studies for several Standards Development Committees, to assist in their work in developing accessibility standards. At first blush, this would seem helpful. The cost of removing barriers is a relevant factor in setting time lines for barrier removal.

However we have serious concerns with the way at least some of these costing studies were conducted. On December 12, 2008, we wrote to Community and Social Services Minister, Madeleine Meilleur, as follows:

“5.
Problems with Ministry-Commissioned Cost Studies on Accessibility Standards

We raised with you our serious concerns with the two cost studies that the Ministry has commissioned. One deals with the Information and Communication Accessibility Standard. The other deals with the Transportation Accessibility Standard. We are very concerned that these studies used flawed methodologies. As a result, they exaggerate the costs associated with compliance with these accessibility standards. We are concerned that these flawed studies might themselves produce unwarranted opposition to strong, effective regulations in this area, to which the Premier committed your Government. Some of these concerns can be found in the AODA Alliance’s draft brief on the initial proposed Information and Communication Accessibility Standard, which was circulated earlier this week for comment.”

This was not the first time we made public any concerns with any of the costing studies that the Ministry had conducted. In our February 2, 2008 web posting we released this analysis of problems with the costing study performed for the Transportation Standards Development Committee (SDC refers to Standards Development Committee):

“The Ontario Government’s website made public a costing study that appears to have been used by the Transportation SDC. It purports to assess the cost of making public transit in Ontario fully accessible. We have ourselves posted it as well at: http://www.aodaalliance.org/docs/122007-CostingStudy.doc
…

There are serious concerns regarding the transportation accessibility cost study, from a preliminary examination of it. For example:

a) The cost study says:

“The costs reflect incremental costs over and above what transportation service providers are already doing, or planning to do in the area of accessible transportation by 2025, and are incremental to planned transportation related funding provided by the government. While transportation service providers may choose to exceed the Standard, the costs do not reflect any voluntary initiatives over and above the minimum requirements in the Standard.”

This begs the vital question of whether the transit providers are currently doing, or planning to do all that is currently required of them by the Human Rights Code, to meet the needs of passengers with disabilities. If they are not, then the “incremental or added costs” in issue are in reality costs they were required to spend, but which they are not now spending.

b) The cost study concludes: 

“The incremental cost of implementing the Standard is estimated to be in the order of $525 million across all transportation sectors between 2007 and 2025…”

This no doubt may sound to some transit providers as a frightening amount. Yet there is cause for concern that this cost figure is exaggerated. Elsewhere, the Report says:

“The research, consultation, and analysis indicate that the main incremental costs of implementing and maintaining the Transportation SDC's Standard are associated with establishing an electronic stop announcement system in visual and audio formats in the Transit sector, increasing the level of service of Accessible Public Transit (e.g., specialized transit for persons with disabilities), and increasing the number of accessible taxis.”

The cost of an electronic automated route stop announcement system on transit vehicles for the benefit of visually impaired persons could be saved if transit providers use the virtually costless option, which TTC was ordered to implement by the Human Rights Tribunal, of having transit drivers themselves announce each route stop. Of course, the automated system does provide the advantage of visual stop announcements for deaf, deafened and hard of hearing passengers.

Also, to the extent that such adaptive technology is widely deployed, the cost per unit can substantially decrease.

c) The cost study under-values the benefit of providing fully accessible transit. It states:

“Although the different transportation sectors will incur incremental costs to meet the requirements of the Standard, benefits of advancing transportation accessibility in Ontario may include:

•
Reduction or avoidance of long-term expenditure incurred in the Accessible Public Transit Services sector (e.g., specialized transit) as a result of increasing the accessibility of conventional transit;

•
Reduction or avoidance of public expenditure (e.g. on fully-accessible door-to-door services, provincial / federal benefits, medical and domiciliary care) if people with reduced mobility can utilize public transportation services;

•
Increased sense of well being for persons with disabilities since they will be able to travel independently;

•
Increased mobility choices and increased travel;

•
Increased access to a pool of skilled workers into the economy who are able to travel using public transportation; and

•
Improved public image.”

It does not, for example, acknowledge that accessible transit also enables customers with disabilities to more readily get out and shop, which benefits retailers. It expands Ontario as a tourism destination for tourists with disabilities, which also benefits Ontario’s economy.

d) It is also difficult to see how the cost study can put such price tags on compliance with the proposed transportation accessibility standard. So much of that standard is so vague and unclear that it doesn’t adequately delineate what concrete steps transit providers must take in many situations. See generally the link to the AODA Alliance’s critique of that proposed standard, above.”

This analysis is available at: http://www.aodaalliance.org/strong-effective-aoda/02022008.asp
In our January 22, 2009 Brief to the Ontario Government on the initial proposed Information and Communication Accessibility Standard (ICAS), we said the following:

“POSTSCRIPT - FEEDBACK ON THE MINISTRY’S COST IMPACT STUDY

We want to provide feedback on the ICAS Cost Impact Study BY KPMG, which the Ministry commissioned. We are very concerned that this cost study not be used as a justification for cutting back on ICAS requirements, or that it lead anyone to think that a strong, effective ICAS is a costly, burdensome new imposition on business and government. We know that some within the public transit sector misused the Government’s flawed cost study regarding the proposed Transportation Accessibility Standard in that way.

We earlier raised with the Ontario Government our serious concerns about the methodology used for the cost impact study which the Ministry earlier commissioned for the proposed Transportation Accessibility Standard. We do not know if the Ministry related these concerns to KPMG, or whether efforts were made to avert similar serious errors here. Our critique of the Transportation cost impact study is available at: http://www.aodaalliance.org/strong-effective-aoda/02022008.asp
The KPMG cost study of the proposed ICAS gives several strong, stern cautions that its data based on examining a handful of organizations is not representative of the broader experience in the economy. For example, the study indicates that the organizations studied should not be considered representative. The study warns:

“KPMG advises that caution should be adopted in applying the cost impact assessment broadly to other entities.”

The Report further cautions:

“KPMG advises that caution should be adopted in applying the cost impact assessment broadly to other organizations within each Class as the impact of the Committee's proposed Standard could be significantly different even within a single Class.”

This ICAS cost study seems largely to be an exercise in unwarranted assumption-drawing. Moreover, the data it used admittedly wasn’t audited. This report is thus sheer, unverified speculation. The report itself cautions:

“No one should act on such information without appropriate professional advice after a thorough examination of the particular situation.”

In this context, the real question that should be asked, among others, is whether this proposed ICAS would impose any additional costs on an organization, beyond those which the Human Rights Code and Charter of Rights already require that organization to spend in any event. This report doesn’t try to discover this. Rather, it seems to talk about studying “incremental” costs of this activity, without sorting out whether the organization was already bound to spend that money to obey the law. The report states:

“There are other legislations that impact accessibility of information and communication, such as human rights legislation. Organizations already have obligations under this legislation relating to accommodation. The cost impact assessment concerns itself only with the incremental impact of accessibility as it relates to compliance with the Committee's proposed Standard.”

At the same time, the study does not appear to assess what the costs would be either to the organizations studied, or to Ontario as a whole, of not taking the steps that the proposed ICAS requires. Thus, the study creates a much distorted picture on the issue of costs. This distortion works directly against the interests of persons with disabilities, the very people the AODA is meant to benefit.

Serious costs are caused by not accommodating the needs of persons with disabilities in areas such as this. It leads to less productivity in the workplace. It reduces the pool of employees that an employer can effectively employ, thereby reducing the organization’s profitability. This in turn increases the already excessive unemployment rate facing persons with disabilities. It thereby imposes on the taxpayer higher social assistance costs. It reduces the sales, and thus the revenues, of those who sell goods, services and facilities to the public. By creating new barriers, organizations create higher cost obligations on themselves in future, i.e. the higher cost to themselves of later removing the barriers they create now, when these could have been prevented in the first place at little or no cost. Of course, failure to take these steps now creates potential legal liability for organizations in the future, since they expose themselves to legal action for Human Rights Code violations. A Freedom of Information request revealed, for example, that the Toronto Transit Commission spent fully $450,000 on lawyers in their unsuccessful bid to defend themselves, when David Lepofsky brought successful human rights complaints against TTC for its failure to provide the obvious, simple accommodation of reliable verbal announcement of each bus, subway and streetcar stop for the benefit of passengers with vision loss.

Despite these concerns regarding the KPMG ICAS cost study, we do note that the study found:

“The impact of compliance for a Class 1 organization that does not provide critical services, such as a small restaurant, will be minimal and KPMG has concluded that is unlikely that any small restaurant would consider the estimated costs as material.”

Overall, the study seems to find that the cost of compliance it assessed was generally modest, and will reduce over time. We agree. If anything, we suggest that the report may have overstated the cost of compliance. Once many Ontario organizations must comply with this standard, the accumulation of expertise plus the increased demand for accessible hardware, software and other systems will drive down their costs. Moreover, as is commonly known, the cost of information technology products is generally dramatically dropping over time. The cost report made the stunning assessment, showing the need for this ICAS when it found:

”Canadian subsidiaries of larger international organizations are more aware of and doing more about accessibility than some of their Canadian counterparts. The influence of international best-practices on accessibility, such as Section 508 of the Rehabilitation Act in the United States, has positively influenced these organizations.”

We conclude that the KPMG cost study does not support any policy conclusion that the proposed ICAS would be an unduly costly regulatory burden on the public or private sectors. If anything, that study should be viewed as overstating the net costs to business and government of enacting the ICAS. We reiterate our earlier advice to the Ontario Government that it should show far more care and caution in commissioning these sorts of cost studies, because of the serious risk of repeating such grave errors, to the detriment of the disability community whom the AODA was enacted to help.

We also caution that the fact that Ontario and Canada now face an economic downturn should not lead to any reduction in the ICAS’s content. The ICAS and the AODA were not drafted on the assumption that Canada’s economy would remain in an unrelenting boom from 2005 to 2025. To the contrary, the twenty-year deadline for achieving full accessibility was reached, in consultation with the business community and the disability community, with wide recognition of the ups and downs of the business cycle. Moreover, the ICAS will operate over a long period, not limited to the period of the current economic downturn. Finally, as indicated earlier in this brief, some of the proposed ICAS’s time lines are already too long in any event.”

We have seen how some can use these costing studies to argue in opposition to strong and effective accessibility standards. They point to the figures in these studies, no matter how inflated they turn out to be, and complain about having to shoulder that cost. This fuels resistance to the timely removal and prevention of barriers. It reinforces the troubling attitudinal barrier referred to earlier in this brief. The Government should not do anything that reinforces that attitudinal barrier.

It is critical in any investigation of the cost of removing and preventing barriers, to identify the costs which an organization is already required to incur to provide accessibility under the Ontario Human Rights Code. It is also important to compare the cost to an organization, and to society, of not removing and preventing barriers against persons with disabilities.

We therefore recommend that:

**#24.
The Ministry should not conduct or make public costing studies on accessibility standards, until:

a) it has reviewed the problems with these studies detailed in this brief, and

b) it ensures that costing studies reliably document the net additional costs, if any, of compliance with the proposed accessibility standard, over and above the pre-existing cost of complying with the requirements of the Ontario Human Rights Code and the Charter of Rights, as offset against the benefits produced by compliance with the proposed accessibility standard.

**#25.
Any future costing studies should also identify the cost to Ontario of not providing accessibility in the sector in issue for people with disabilities.



l)
Making the Work of Standards Development Committees Open and 


Transparent
The AODA intends the process of developing accessibility standards to be open, consultative and transparent. For example, the AODA requires that minutes of each Standards Development Committee meeting be made public. Section 8(9) of the AODA provides:

“(9) A standards development committee shall keep minutes of every meeting it holds and shall make the minutes available to the public by posting them on a government internet site and by such other means as the terms of reference may provide.”

In the 2007 provincial election, when Premier McGuinty made election commitments to improve the Government’s implementation of the AODA 2005, his September 14, 2007 letter to the AODA Alliance stated:

“Our process for developing standards is one that is open and consultative.”

Unfortunately, in practice, this has turned out not to be entirely so. We were told by some disability sector representatives that a number of important issues were decided in Standards Development Committee sub-committees, and that no minutes were made public for these. We were told that at some of these undocumented proceedings, proposals were taken off the table or rejected, including possibly some decisions based on feedback received during public consultations.

For obvious reasons, we cannot verify this. If this did happen in sub-committees, this should be carefully documented, to let the public know who rejected what, and why. This is especially important if the Government expects the public, including the disability community, to invest time preparing input and feedback, and attending consultation sessions, intended to be used by a Standards Development Committee.

The disability community and the public must be able to know what decisions were made and why, at each stage of a Standards Development Committee’s deliberations. We emphasized the need for the complete openness of the standards development process when our predecessor, the ODA Committee, appeared before the Legislature’s Standing Committee on Social Policy, to offer input on Bill 118, the proposed AODA, on February 1, 2005. That presentation can be seen at: http://www.odacommittee.net/news201.html
We therefore recommend that:

#26.
The Ministry should keep and make public detailed minutes of any meetings of sub-committees of each Standards Development Committee.

#27.
The minute-keeping of any Standards Development Committee or its sub-committee should make it clear when an option or proposal is discussed and rejected, and the reasons for this.

We have found that at least some of the Standards Development Committee minutes that have been made public are very difficult, if not impossible to fully understand. When we reviewed the minutes of the Transportation Standards Development Committee to prepare our 2007 submissions on the initial proposed Transportation Accessibility Standard, we found those minutes hard to decipher. They included commentary on documents that were themselves not made public. From what we have heard, it appears that the Transportation Standards Development Committee may have considered issues of interest to us which did not appear in the minutes, as far as we could tell.

Similarly, as referred to earlier in this brief, the minutes of the information and communication Standards Development Committee meeting, where that Committee voted on the final proposed Information and Communication Accessibility Standard, are very sketchy. They do not meaningfully record the substantive deliberations of that Standards Development Committee at that important meeting.

During our discussions this fall with the Ontario Government over the final proposed Information and Communication Accessibility Standard, we learned that the information and communication Standards Development Committee’s minutes do not appear to document the Committee’s deliberations On an important issue, the level of accessibility to require for public websites. The Government sought feedback on the Standards Development Committee’s deliberations but received conflicting accounts. This is further proof of the inadequacy of minute-keeping to date, as a means for ensuring public accountability.

When Bill 118 was before the Legislature for debate in 2005, our predecessor, the ODA Committee, had recommended that Standards Development Committee meetings be open to the public. This was to ensure that their work was open and accountable. The ODA Committee’s brief to the Legislature on Bill 118 stated:

“Ensuring Openness, Transparency and Accountability of Standards Committees and of the Accessibility Standards Advisory Council

It is vital that the workings of the Standards Committees, and of the new Accessibility Standards Advisory Council, be open, accountable and transparent. This will help ensure public confidence in their work. It will help inform and educate the public, including directly affected stake-holders, on the important issues that this bill addresses. It will help ensure that each Standards Committee and the Accessibility Standards Advisory Council aren’t dominated or ostensibly run by the government of the day. 

The best, least intrusive, and most cost-effective way to achieve this is by ensuring that the work of each Standards Committee and of the new Accessibility Standards Advisory Council is conducted in public, not in secret. A Standards Committee should be able to conduct work in closed session only where circumstances require this, i.e. in accordance with the privacy obligations in Freedom of Information and Privacy legislation, e.g. in the rare event that confidential business information might be disclosed to the Standards Committee.

It is therefore recommended that:

12)
Section 9 of the bill be amended to require that the meetings and work product of each Standards Committee, and of the Accessibility Standards Advisory Council, including any interim reports to the minister, shall be public, and open and accessible to the public, and that a Standards Committee or the Accessibility Standards Advisory Council should have authority to hold a meeting or part of a meeting in private only where required to protect the privacy interests of individuals or organizations as are guaranteed in Freedom of Information and Privacy legislation.”

In 2005, the Government did not accede to this request. As a middle-ground, it provided in the AODA for the requirement of public posting of Standards Development Committee minutes. From the experience of the past four and a half years, it is clear that the requirement of public posting of Standards Development Committee minutes does not fulfil the need for ensuring the transparency and accountability of this process.

We therefore recommend that:

#28.
Minutes of meetings of a Standards Development Committee should accurately and comprehensively record the detailed issue-by-issue deliberations of that Committee, and should be written in a fashion to make them fully understandable by members of the public who did not attend those meetings.

#29.
When a Standards Development Committee considers a document at a meeting, such as a draft of an accessibility standard, that document should be made public along with the minutes of the meeting which considered it.

When the public, including the disability community, wishes to offer input on a final proposed accessibility standard, it should be able to know, at a glance, when and whether the Standards Development Committee accepted or rejected public input on that Committee’s earlier initial proposed accessibility standard. At present, this can be very difficult if not impossible to do. This is so even though the Accessibility Directorate has devoted commendable effort, when making public a proposed accessibility standard, to offer useful plain language guides and a comparison of the initial and final proposals for that accessibility standard.

We therefore recommend that:

#30.
However a Standards Development Committee’s minutes or other work is documented, the Government should make public, with any final proposed accessibility standard that a Standards Development Committee develops, a summary of the public input received during consultations on the initial proposed accessibility standard, and a listing of which proposals from the public were accepted and which were rejected.



m)
Making Transparent How and When the Government Uses Public 


Input When Finalizing and Enacting Accessibility Standards

Once a Standards Development Committee finishes its work, it is similarly important for the public, including the disability community, to be able to track whether, and to what extent the Government actually uses feedback from the public when it finalizes and enacts an accessibility standard.

At present, it is very difficult if not impossible for the public to do this. The Government does not make public the feedback it received from the public. This is especially troubling. We have been very concerned that the government substantially disregarded the feedback from the disability community, when it finalized the customer-service accessibility standard.

It is our understanding that the Government does not leave initial and final proposed accessibility standards on its website on a permanent basis. This prevents the public from being able to compare these proposals to the end product that the Government enacts. To try to overcome this, the AODA Alliance is keeping those proposed accessibility standards on its website on a permanent basis, even if the Government does not.

Government accountability in this area is needed to help effectiveness of the statutory reviews of the AODA's implementation, to be held four years after the AODA's initial enactment, and every three years after that. It is also consistent with Premier McGuinty's 2007 election promise that the process of developing accessibility standards will be open and transparent.

We don’t want stakeholders, including those from the disability community, to be reluctant to put time into developing detailed submissions to the Ontario government, out of doubts that there views will be taken into account in the accessibility standards that are finalized.

It is therefore recommended that:

#31.
The Government should make public a clear, accessible summary or synthesis of the feedback which it has received from the public on final proposed accessibility standards, and draft regulations developed under the AODA. These should be made available as quickly as possible, and should not await the final enactment of a new accessibility standard.

#32.
The Government should make available on request in an accessible format the actual input received on a final proposed accessibility standard (not just a summary or synthesis of it), with personal identifying information removed where requested. When the government circulates invitations for public input on accessibility standard proposals, it should make it clear that the input will be made public, and that a person or organization submitting input can request that their identifying information be withheld from public disclosure.

#33.
The Government should leave initial and final proposed accessibility standards, submitted by a Standards Development Committee, on the Government’s website on a permanent basis.



n)
Making it Easier for Disability Community to Provide Input into 


Accessibility Standards
When the AODA 2005 was developed, it was intended that the disability community would have a full opportunity to give input into accessibility standards as they were being developed. This meant far more than having a group of disability sector representatives serving on each Standards Development Committee. Those representatives who are dedicated, generous in volunteering their time, and committed to the goal of a barrier free province, are not intended to provide the sole avenue for disability community input.

To date, the main way that the disability community has been given a chance to provide this input has been through the formal process of giving feedback to the Ministry when an initial or final proposal for an accessibility standard is reported out to the Ministry by a Standards Development Committee. This has not been sufficient for the disability community to provide input. It only happens once a proposed accessibility standard is drafted. It is restricted to a short period of time. It leaves the broader disability community out of the deliberations of the Standards Development Committee when it is at the critical phase of developing its initial proposals.

It is necessary to also provide the disability community with an effective avenue for input directly to each Standards Development Committee, as they are doing the hard work of developing an initial proposal for an accessibility standard. Also, when a Standards Development Committee is working on a final proposal for an accessibility standard, ongoing disability community consultation can help work through tough issues that remain unresolved, as we proposed earlier in this brief.

We are aware that persons with disabilities could encounter problems getting a chance to come to a Standards Development Committee meeting and raise concerns. They unfortunately meet in closed sessions. As discussed earlier, the Transportation Standards Development Committee Chair refused a request from one individual with a disability to address that Committee. As also discussed earlier, in the 2007 election, at our request, Premier McGuinty promised to facilitate the process of enabling the disability community to present their concerns to Standards Development Committees. In his September 14, 2007 election commitments to the AODA Alliance, he wrote:

“The AODA is a historic piece of legislation not only because of the accessibility standards it will set, but also because of the process by which those standards are being created. Our government has proven its commitment to openness and discussion, and has worked hard with the disability community to create a fair and effective process. We will commit to a number of steps to ensure that we continue to build an accessible and inclusive society. These include:

…

…


• Allowing the standard development committees to have presenters come to their meetings.”

As mentioned earlier, despite this promise, the Government did not effectively open up this avenue for input from persons with disabilities. A year after this election pledge, we learned that the Ontario Government did nothing whatsoever to let persons with disabilities know they could come and speak to one of the four Standards Development Committees then in progress. We confirmed this in our September 8, 2008 letter to the Assistant Deputy Minister responsible for the Accessibility Directorate, as follows:

“4.
Opportunities for Public Presentations to Standards Development Committees

Among the Government’s 2007 election pledges was a commitment “allowing the standard development committees to have presenters come to their meetings.” We were told that the Standards Development Committees were all told of this commitment. You also told us that since then, the only instance of a Standards Development Committee receiving a presentation from an outside group was a presentation that the Ontario Human Rights Commission made to some or all of the Standards Development Committees with work in progress. We asked what steps were taken to tell the public that they can ask to make presentations to the Standards Development Committees. We were told that no steps were taken to communicate this to the public. Respectfully, we would add on reflection that this was unacceptable. This is especially troubling, since a year has now passed since that election commitment was made, and the remaining four Standards Development Committees are reportedly so far along in their work. We ask that steps be taken to rectify this immediately, if it is not too late.”

We have not heard of the Ontario Government taking any steps since then to extend this opportunity to the public.

In 2005, our predecessor, the ODA Committee, alerted the Legislature’s Standing Committee on Social Policy to the need for Bill 118, the proposed AODA, to be strengthened to ensure that persons with disabilities had a sufficient opportunity to be consulted by Standards Development Committees while accessibility standards were being developed. Those full recommendations were not then adopted by the Government. The ODA Committee’s January 26, 2005 brief to the Standing Committee stated:

“To further empower persons with disabilities in the process of developing accessibility standards, it is critical that the bill make it clear that both the new Standards Committees, and the new Ontario Accessibility Standards Advisory Council, are empowered to and should undertake public consultations as part of their work, including consultations with persons with disabilities. Under the current ODA 2001, the previous Government, and a previous chair of the Accessibility Advisory Council appointed under that legislation, took the position that that Council didn't have a mandate to undertake public consultations. (For the correspondence with the ODA Committee on this issue, visit:

www.odacommittee.net/letters/Jan 30 2003.html
and

www.odacommittee.net/letters/Mar 18 2003-b.html
This ran contrary to the purpose for that Council's existence as a vehicle for the disability community to have input into the implementation of the ODA 2001 and the time lines and standards to be set for barrier removal and prevention.

When Bill 125, the previous Government's proposed ODA 2001, was before Standing Committee, the Liberal Party, like the NDP, proposed an amendment to make it clear that the current Accessibility Advisory Council (now to be replaced under Bill 118 by a new Accessibility Standards Advisory Council) would have a mandate to hold public consultations. Building on the Liberals' and NDP’s proposed amendments to the ODA 2001, it is therefore recommended that:

11)
Sections 8 and 31 of the bill be amended to make it clear that Standards Committees and the new Accessibility Standards Advisory Council have the mandate to hold public consultations, including consultations with persons with disabilities, and can do so without requiring the minister's prior approval.”

In 2008, the new Accessibility Standards Advisory Council commendably extended to the AODA Alliance an its first to meet and have a good discussion of issues surrounding the AODA 2005’s implementation.

We therefore recommend that:

#34.
The Ontario Government Should widely publicize the opportunity for community groups to request a chance to present to each Standards Development Committee.

#35.
The AODA 2005 should be amended to reinforce the capacity of Standards Development Committees to receive presentations from the public, including the disability community.

#36.
Each Standards Development Committee should be encouraged to invite stakeholders from the disability community and regulated sectors to meet together to discuss issues that the Standards Development Committee have found challenging to resolve.



o)
Improving Process for Obtaining Public Input on Proposed 



Accessibility Standards
A key stage in the standards development process comes after a Standards Development Committee submits an initial or final proposal for an accessibility standard. At these points, the Government turns to the public for input through formal public consultations. We have taken part in these. We here offer recommendations to improve them.

When setting time limits for public input into proposed accessibility standards, the Ministry needs to be far more aware of the needs of the public, including the disability community. The AODA Alliance has had to ask for time extensions for the public for each of the Government’s public consultations on the initial proposals for the Transportation, Information and Communications Accessibility Standards, and on the final proposed Transportation Accessibility Standard. We appreciate the Ministry agreeing to extend the consultation periods on the first three of these. We are troubled that the Ministry did not agree to extend the time for input from the broad public on the final proposal for a Transportation Accessibility Standard. We ended up having to submit our brief beyond the Ministry’s deadline, and appreciate that that brief has been considered.

After three and a half years since the AODA’s enactment, the Government called on the disability community and the rest of the public, in rapid succession, to offer detailed input into the initial proposed Information and Communication Accessibility Standard, the final proposed Transportation Accessibility Standard, and the initial proposed Employment Standard, all within a few short months. Shortly after that, the Ministry then called on the public, including the disability community to provide input into the initial proposed built Environment Accessibility Standard (which is several hundred pages long), the final proposed Information and Communication Accessibility Standard, and the final proposed Employment Accessibility Standard. At the same time as those three accessibility standards were successively out for public comment, the disability community was also called on to give its input into this Independent Review. At some points during these blitzes, two proposed standards were out for public input at the same time. Since the Government hasn’t kept its election promises on making the Standards Development Committees open to public input and presentations, these formal consultations are especially important.

Input during these public consultations from the disability community comes largely from volunteers and voluntary, non-profit charitable organizations. For them to undertake a detailed analysis of complex accessibility standards, review these with their boards and consumer populations, develop detailed responses and recommendations, and then draft these for presentation to government, is a huge, unfunded undertaking.

We commend the Government for giving a considerably longer period for public input into the initial proposed Built Environment Accessibility Standard. Had these opportunities for public input been better paced out over the past four and a half years, it would have been possible for the public, including the disability community, to realistically take part in them all. As it stands, the AODA Alliance was itself unable to submit its brief on time on the final proposed Information and Communication Accessibility Standard, or on the final proposed Employment Accessibility Standard or the final proposed Built Environment Accessibility standard. We will be endeavouring to get these submitted, and appreciate that the Ministry has been open to consider them, even if filed after the deadline. We know that many within the disability community rely on our submissions to help them formulate theirs.

We therefore recommend that:

#37.
When the Government holds public consultations on initial or final proposed accessibility standards:

a) The Government should give at least three months for public input on any accessibility standard, and preferably longer.

b) The Government should not include in any such consultation period any major holiday period,.

c) The Government should coordinate the timing of each accessibility standard public consultation to avoid making excessive demands on the public including the disability community, and should try to avoid consulting the public on two accessibility standards at or near the same time.

After each of the first four Standards Development Committees produced an initial proposed accessibility standard, the Government solicited public input on the proposal. It then gave that public feedback to the Standards Development Committee. That let the Standards Development Committee use that feedback to produce a final proposed accessibility standard.

From our experience, the Government’s process for obtaining this public input was inadequate. The Government did not sufficiently publicize the opportunity for input. While it invited written and phone submissions, the only face-to-face opportunities for input were via a series of ostensibly invitation-only stake-holder round-tables.

At the round-tables in which we participated, the disability sector was substantially out-numbered and under-represented. The round-table was moderated by an outside consultant with little, if any apparent expertise with disability accessibility. Too much of the time at round-tables we attended was taken up with introductory overviews of the AODA. This ate into the limited time available for public input. It appeared to us that these events didn’t sufficiently draw out the attendees’ viewpoints.

Questions which the Ontario Government circulated for input tended at times to be quite diluted. These seemed to lower expectations of the standard, rather than asking the tough questions.

We recognize that the Ministry was acquiring experience at developing accessibility standards. However, gathering public input is not new to the Government.

There were some examples of more helpful practices which should be used more often. The Information and Communication Standards Development Committee was very helpful by including in the initial proposed Information and Communication Accessibility Standard a series of questions on which it wanted input.

We appreciate that throughout this process, the Government has been very open to having formal meetings and informal discussions with the AODA Alliance’s leadership. Government officials at the Ministry have been pleasant, professional and respectful. They have tried genuinely to respond to us, even under difficult time pressures. We are appreciative of this. We want to ensure that the public consultation process is also as open and accessible as possible to the broader public including the broader disability community.

We therefore recommend that:

#38.
Public consultations on proposed accessibility standards should involve much more open, accessible, widely-publicized opportunities for face-to-face input, not invitation-only events, where the disability community is substantially underrepresented.

Once a standards development committee has made a final proposal for an accessibility standard, the government consults with the public on that final proposal before formulating the accessibility standard that it will enact. This is the critically important phase when the government, and not an advisory standards development committee, must decide what barriers will be addressed in the standard, what corrective actions will be required, and what timelines will be provided. It is open to the government to add to the standard things the Standards Development Committee did not recommend. It is important for the public, including the disability community to have a robust opportunity for input at this important stage.

It is our understanding that at this stage, the government has not given the public, including the broad disability community as much of an opportunity for face-to-face input as it provided when consulting on initial proposals for an accessibility standard. We are concerned that a substantial proportion of the public, including of potentially affected stakeholders may not know about this opportunity for direct, face-to-face input.

We have recommended to the Ontario Government that they provide a much broader opportunity for such input at this latter phase in the standards development process. In the AODA alliance's December 12, 2009 letter to the Minister of Community and Social Services we wrote:

“4.
Ministry Process for Getting Input on Final Transportation Accessibility Standard

We understand that the Transportation Standards Development Committee has made its final proposal to the Ministry for a Transportation Accessibility Standard. We look forward to that proposed accessibility standard being made public. We asked you to let us know what process the Ministry will be adopting to consult on it, before passing a final Transportation Accessibility Standard. We are given to understand that there are major issues that the Transportation Standards Development Committee was not able to resolve. We want to have fulsome opportunity for direct input, beyond filing detailed written submissions. Again, thank you for agreeing to consider this.”

We again emphasize that the Government has been quite receptive to providing the AODA Alliance with good opportunities for detailed discussions on this and other topics. Moreover, in the 2009 fall, while considering the final proposed Transportation and Information and Communication Accessibility Standards, the Ministry has held a constructive, informal dialogue with the obligated sectors and representatives from the disability community, including some joint sessions with both perspectives present, and some separate sessions with only one perspective present. This is a commendable process on which the Government should build as it deals with each upcoming accessibility standard.

We therefore recommend that:

#39.
When the government seeks public input on a final proposed accessibility standard, as recommended to it by a standards development committee:

a) The Government should widely advertise to the public, via different accessible media, the opportunities for public input;

b) The government should hold publicized, open, accessible public forums on the final proposed accessibility standard, to give the public, including the disability community, opportunities for face-to-face input and feedback on the proposed accessibility standard.

c) The Government should build upon the informal process, used in the 2009 fall, for bringing key stakeholders together to explore common ground on unresolved issues in the finalization of a proposed accessibility standard.



p)
Setting Interim Benchmarks in Accessibility Standards
Accessibility standards are intended to identify barriers that need to be removed and prevented, actions needed to be taken to achieve this, and time lines for completing this. Our analysis of the first four accessibility standards, discussed above, reveals the various proposed accessibility standards to date only achieve this to varying degrees.

As a general rule however, the proposed accessibility standards to date have tended not to set interim benchmarks. At most, they only set end-dates for certain categories of barrier-removal and prevention activity.

It would substantially contribute to achieving progress, and to the monitoring of progress, if accessibility standards also, where appropriate, set interim benchmarks for progress. This would allow for earlier interventions to ensure compliance, and better monitoring by an Independent Review such as this one, to see whether interim progress is sufficient.

We therefore recommend that:

**#40.
Accessibility standards should include, where appropriate, not only end-dates for achieving results, but also interim benchmarks for major milestones towards full accessibility.



q)
Addressing Inadequate 2007 Ministry Consultant’s Review of 



Effectiveness of First Two Standards Development Committees
In 2007, the Ontario Government is to be commended for having a consultant investigate the effectiveness of the first two Standards Development Committees, the Customer Service and Transportation Standards Development Committees. By then the Customer Service accessibility standard was finalized. The Transportation Standards Development Committee had only produced an initial proposal for a Transportation accessibility standard.

We learned about this independent consultant’s report from Standards Development Committee minutes. We pressed the Government for several months, to obtain a copy of the consultant's report. On receiving it, we discovered that the internal report that this consultant prepared raised serious concerns. It also overlooked several serious problems with the work to date of the first two Standards Development Committees. Our concerns included:

1.
The consultant’s report revealed the very troubling fact that there was a serious problem with the Standards Development Committee members’ most basic understanding of their job. The report concluded among other things:

a) The follow up interviews with committee members indicated that there was a lack of clarity regarding roles and responsibilities.

b) A number of the members of the Standards Development Committees commented that they had neither a good understanding of the terms of reference for the committee nor did they fully understand their roles and responsibilities.

2.
This study was supposed to explore the effectiveness of the work of the Standards Development Committees. Yet, fundamentally problematic with the consultant’s work is that it didn’t attempt to make any contact with, or get any feedback from the very community that is supposed to benefit from accessibility standards, i.e. the broad and diverse disability community (beyond the consultant’s merely talking to the handful of people from the disability community that the Government selected to sit on these Standards Development Committees). As but one small example, the consultant didn’t talk to people who might have wanted to give their input to the Transportation Standards Development Committee while it was developing its proposed standard, but who weren’t given that opportunity.

This is especially significant since later, during the October 2007 Ontario election, all three major political parties’ leaders agreed that the Standards Development Committees need to be able to open up their processes to public consultation.

3.
The consultant’s report didn’t attempt to examine the product of the Standards Development Committees’ work. This is especially striking since, as noted above, the initial proposed Transportation Accessibility Standard was later publicly condemned by the Human Rights Commission as falling well short of the Ontario Human Rights Code’s requirements.

To be fair, we note that the Human Rights Commission released that finding after this consultant’s study was completed. Nevertheless, for a study of the effectiveness of the first two Standards Development Committees to be at all useful, it must consider whether their work yielded a useful product. The consultant’s study didn’t, for example, inquire whether, if the Customer Service Standard or the proposed Transportation accessibility standard were fully implemented, Ontario would have fully accessible customer services and public transportation by 2025. In fact, neither standard came close to that benchmark.

4.
The consultant’s report didn’t identify that the entire work of these first two Standards Development Committees was fundamentally wrongly-directed. This is because, as documented above, the Standards Development Committees weren’t attempting to develop standards that meet the requirements of the Ontario Human Rights Code.

5.
To evaluate the effectiveness of a Standards Development Committee, it would be vital to see how much the Standards Development Committee actually used input that it received from the people the accessibility standard is supposed to serve and benefit. After the Customer Service Standards Development Committee brought forward its initial proposal for a Customer Service Standard, public input on it was gathered. We understand that feedback from the disability community criticized the initial proposed Customer Service Accessibility Standard as too weak.

The consultant’s report didn’t appear to examine how much the Customer Service Standards Development Committee used this public input, when developing its final proposed Customer Service Accessibility Standard. The consultant’s report’s comments on this input process are decidedly vague.

6.
The consultant’s report didn’t identify a key problem with the work of the first two Standards Development Committees, one which the AODA Alliance successfully brought to public attention during the 2007 election. Specifically, this is the fact, addressed earlier, that the disability sector representatives did not then have equal representation and were outnumbered on each Standards Development Committee. This contributed to the disability sector representatives’ being unable to ensure that the proposed accessibility standards were strong and effective.

7.
The report doesn’t appear to have considered whether the Transportation Standards Development Committee properly considered the role of cost issues when crafting an accessibility standard. For example, the report stated:

“The Transportation Standards Development Committee took significantly longer to produce draft standards. Members of that committee representing the transportation sector indicated that philosophically they support accessibility for people with disabilities, but must take the realities of cost into consideration when developing the standard. While there was not full agreement on the draft standards, there was agreement that the document had reached a point where it could be submitted for public review.”

The AODA Alliance has serious concern that a majority of the Transportation Standards Development Committee may have taken an erroneous approach to the role of cost in their considerations, to the detriment of persons with disabilities. In the AODA Alliance’s September 10, 2007 letter to the Assistant Deputy Minister with responsibility for the AODA’s implementation, we said, among other things:

“We reported to you that at an August 21, 2007 Toronto focus group on the proposed transportation standard that your Ministry held (which an AODA Alliance represented attended) a member of the Transportation Standards Development Committee from the transit sector explained that the reason the proposed transportation standard was the way it was all because of cost. He said that at the Transportation Standards Development Committee meetings, they had asked where the money man was. In effect the message we got was that this proposed standard was drafted as it was because it was expected that more wouldn’t be done to achieve accessibility unless the Ontario Government provided new funding for it.

We expressed to you at our meeting, as we expressed at that focus group, that such an attitude is seriously problematic. It proceeds on the assumption that no transit provider, public or private, need spend a dime on achieving accessibility unless the Ontario Government foots the bill. Put simply, transit providers can’t keep contravening the Human Rights Code until and unless the Ontario Government pays them not to. The Supreme Court’s Via Rail decision made this clear. Moreover, there are important measures to improve accessibility that cost little or nothing.

We recognize that the availability of funds can affect the timing of progress, but it can’t be an excuse for undue delay or total failure to make required progress. Transit providers (many of whom have been the beneficiaries of widely-publicized new government funding announcements in recent years) can’t off-load onto the Province their duty to not discriminate against persons with disabilities. If this proposed transportation Standard was based on such a wrong understanding, it further shows how seriously deficient it is.”

The consultant’s report doesn’t appear to critically consider whether the costing information that the Standards Development Committees were given was reliable. If that data over-stated the cost of providing accessibility, that could lead the Standards Development Committee to erroneously propose poorer and weaker accessibility standards.

To properly study and audit the Standards Development Committees’ effectiveness, it is important to examine the reliability of the cost data that the Standards Development Committee used. It does not appear that the consultant did this. Elsewhere in this brief, we document that there were serious concerns regarding the transportation accessibility cost study.

We therefore recommend that:

#41.
The Ministry’s process for auditing the effectiveness of Standards Development Committees be substantially reformed to make it more effective and relevant to the actual work product of the Standards Development Committee, and the goals of the AODA.


4.
Enforcement Of the AODA


a)
Promptly Establishing the AODA Compliance/Enforcement 



Machinery
A central 2003 McGuinty government promise regarding the AODA was that it would include effective enforcement. In his April 7, 2003 election promises to the disability community, Dalton McGuinty wrote:

“We will introduce, with the intent of passing within one year of forming government, a strong and effective Ontarians With Disabilities Act, following fully-accessible, province-wide hearings. It will incorporate all 11 principles that were adopted by the Ontario Legislature on October 29, 1998. The legislation and regulations will include timelines, standards and a mechanism for effective enforcement, and, at a minimum, will reflect the substance of amendments to the Conservative bill offered by the Liberal party in the fall of 2001.”

The entire letter can be seen at: http://www.odacommittee.net/news80.html
As indicated above, the Government has still not made public the process and machinery for the AODA’s enforcement. The Customer Service Accessibility Standard becomes enforceable on January 1, 2010. As also indicated above, the Minister’s August 13, 2009 letter to us reveals the following about the Government’s plans regarding enforcement:

“The compliance and enforcement approach has been developed to evolve with new regulations enacted under the AODA. Development of compliance and enforcement measures will involve risk assessments in order to prioritize compliance and will encourage close cooperation with organizations to support them meeting the requirements of the standards. We will also support compliance by encouraging organizations to exceed the minimum requirements of standards and to establish industry/sector leadership.

Further information regarding the Accessibility Directorate of Ontario's (ADO ) approach to compliance is currently under development and will be communicated to stakeholders when finalized.”

This response is quite sketchy and generic. It tells us little. It provides no assurance that the enforcement will be strong and effective.

The Government’s failure to have established and made public the AODA compliance/ enforcement mechanism by now does not accord with requirements in ss. 18 and 26 of the AODA to appoint inspectors and a tribunal or tribunals within a reasonable time after the first accessibility standard was established. It impedes this Independent Review from being able to review the effectiveness and sufficiency of that enforcement mechanism. It prevents the disability community from giving this Independent Review valuable feedback on the sufficiency of that enforcement mechanism.

The promised enforcement mechanism should be up and running, and publicized to the public, before the public is entitled to use it on January 1, 2010. There should be a meaningful opportunity for the public, including the disability community, to be consulted on this enforcement mechanism, so that it can be revised, if needed, in accordance with the input received during that consultation.

There is not enough time for a proper public consultation on this before January 1, 2010. That consultation, if held after January 1, 2010, should not be a cosmetic exercise, after which the Government simply reaffirms the enforcement mechanism it had already established, regardless of any feedback received.

We therefore recommend that:

**#42.
The Government should immediately

a) establish and make public an AODA enforcement mechanism so that it is available on January 1, 2010.

b) early in 2010, conduct public consultations on the plans for compliance/enforcement, and then revise this compliance/enforcement mechanism, if needed, in accordance with the input received from the public.



b)
Establish Independent AODA Public Enforcement Agency
As indicated earlier, four and a half years after the AODA was enacted, the Government has not made public its detailed plans for the enforcement of the AODA. It has, we understand, had some limited discussions with some in the public about a draft compliance framework. That compliance framework has not been made public at the time of writing, if indeed the Government has finalized it.

When the McGuinty Government was developing the AODA between 2003 and 2005, it asked the disability community, including the ODA Committee, what form the effective enforcement mechanism should take. Leading this campaign, the ODA Committee, the AODA Alliance’s predecessor, called on the Government to establish a new, independent enforcement agency, to be arms length from the Government, with the mandate to enforce the AODA.

Ultimately, the government included some enforcement provisions in the AODA. These did not include an independent, arms length enforcement agency. The government told the ODA Committee it would not establish a new independent enforcement agency. However, the Government also said that the disability community would continue to have access to the Ontario Human Rights Commission, to publicly investigate and prosecute when individuals with disabilities faced discriminatory barriers.

Ultimately, many in the disability community, with the ODA Committee in the lead, commended the enactment of the AODA 2005, even though it did not include an independent enforcement agency. It was a compromise. In so doing, the disability community relied on the government's representations about continued access to the Ontario Human Rights Commission to publicly investigate and publicly prosecute individual disability discrimination cases.

On February 20, 2006, some eight months after the AODA went into operation, the McGuinty Government announced its intention to amend the Ontario Human Rights Code to privatize the enforcement of human rights in Ontario. It did not consult with the disability community in advance on this decision. Before the AODA 2005 was passed, the Government had not given the broad disability community any indication that such a dramatic change was being planned.

The AODA Alliance, and others from within the disability community and elsewhere, promptly contacted the Government to voice opposition to the Government’s plans regarding the Human Rights Commission. We and others called on the Government to hold a public consultation on this issue before introducing a bill into the Legislature. The Government refused our request for a public consultation before bringing a bill to the Legislature.

On April 26, 2006, Michael Bryant, the Minister responsible for the Human Rights Commission and Code, introduced Bill 107 into the Legislature for First Reading. Bill 107 removed from the Human Rights Commission its mandate to investigate, mediate, and where evidence warrants, publicly prosecute individual discrimination claims. This included claims of discrimination because of disability.

Before Bill 107, if a person with a disability was the victim of discrimination, he or she had the right under the Human Rights Code to have the Human Rights Commission publicly investigate the case, if the complaint wasn’t trivial or vexatious. He or she also had the right to have their case publicly prosecuted if the Human Rights Commission decided that the evidence warranted this, and if the case didn’t settle by a voluntary agreement. From 1980 to 1982, persons with disabilities fought long and hard to win the right to make disability discrimination illegal, and to win the right to a public investigation and public prosecution of disability discrimination cases. They campaigned tenaciously for years to have the Human Rights Code amended to ban disability-based discrimination.

Put simply, in 2006, after the AODA was enacted, Bill 107 took away the right of discrimination victims to a public investigation and where appropriate, public prosecution of their individual discrimination cases. Under Bill 107, it is left to the individual discrimination victim to investigate their own case, and to prosecute it themselves before the Human Rights Tribunal.

Despite the rising controversy and public opposition to Bill 107, the McGuinty Government passed it in 2006. During the public debates over Bill 107 in 2006, the AODA Alliance and many others from the disability community and other sectors of society, voiced strong objections to this privatization of human rights enforcement. These events are documented extensively at:

http://www.aodaalliance.org/reform/default.asp
Among our objections was a deep concern that this legislation flew in the face of the McGuinty Government's commitments and understanding reached with the disability community regarding the AODA’s enforcement, described above. Those from the disability community who had endorsed and applauded the AODA had relied upon the government's commitment that we would continue to have access to and resort to the Human Rights Commission to investigate and prosecute individual disability discrimination cases. Yet, a mere eight months after that legislation passed, the government announced its intention to privatize human rights enforcement. It thereby stripped from people with disabilities and other discrimination victims their pre-existing right to have access to the Human Rights Commission to publicly investigate and publicly prosecute their discrimination cases.

In a number of news conferences, media interviews, and letters to the government, the AODA Alliance raised this objection. The Government never specifically answered it. Of equal importance, the Government never denied or disputed the accuracy of our description of the commitments made during the AODA 2005’s development.

We took active part in public debates over Bill 107 in the media and the community. However we were barred from taking part in public hearings before the Legislature. The Government promised public hearings to all wishing to present. However, it later invoked closure to shut down further hearings that had been promised, advertised, and scheduled. The AODA Alliance’s presentation to the Standing Committee reviewing Bill 107 was one of the many that had been scheduled, but then was cancelled due to the closure motion.

In 2006, in response to many objections to Bill 107, the McGuinty government committed that it would provide free independent legal counsel to all discrimination victims appearing before the Human Rights Tribunal. For government statements making this commitment, see:

http://www.aodaalliance.org/reform/update-081806.asp
Despite this, Bill 107 does not ensure full legal representation to all discrimination victims. It requires the Government to set up a new legal clinic, the Human Rights Legal Support Centre, which can provide legal services to discrimination victims as it wishes. That organization can and does turn away any discrimination victim if it chooses. That Legal Support Centre receives less than half of the funding which the then-severely backlogged Ontario Human Rights Commission used to receive.

According to information from the Human Rights Tribunal, as of February 2009 fully 80% of applicants who bring discrimination cases before the Human Rights Tribunal under Bill 107’s new regime were unrepresented by any legal counsel at that time. This is a far cry from the promised, assured free, independent legal counsel for all discrimination victims. Under the old human rights enforcement system before Bill 107, disability was the largest category of discrimination complaints that the Human Rights Commission received. Also, according to information disclosed to us by the Human Rights Legal Support Centre in February 2009, it did not represent the vast majority of people who came to it, seeking legal representation.

It is impossible for us to track how many people would have brought claims under the old human rights system, but who have given up, under the new system. We have received some anecdotal feedback of this.

Under Bill 107, the Government announced that the Human Rights Commission would be strengthened, not weakened. The Government committed that the Human Rights Commission would have the ability to launch its own systemic discrimination cases. In fact, Bill 107 reduces the scope of the Ontario Human Rights Commission's pre-existing power to launch its own discrimination cases.

Moreover, since the enactment of Bill 107 the Human Rights Commission has been reluctant to use its power to launch its own discrimination cases. In the 2009 summer, only after months of being pressured from within the blind community, the Human Rights Commission finally launched three applications to challenge the failure of three municipal transit authorities to audibly announce all bus stops. As far as we have been able to ascertain, the Human Rights Commission has not announced any systematic, open and accessible process for the disability community or other discrimination victims to ask the Human Rights Commission to initiate its own discrimination cases, in order to raise public interest issues.

For the Human Rights Commission to be able to effectively launch and litigate its own public interest discrimination cases, it needs to conduct effective investigations to gather evidence. Yet in the wake of Bill 107’s proclamation in 2008, the Human Rights Commission ultimately laid off all its investigators. It did so despite the fact that an earlier organization chart, developed in response to Bill 107, had suggested that they were retaining some investigative capacity. The Commission has also substantially reduced its Legal Department. This significantly reduced its capacity to effectively launch and prosecute discrimination cases. The Human Rights Commission’s organizational charts, which we obtained, are available at: http://www.aodaalliance.org/reform/default.asp
During the 2006 public debates over Bill 107, the McGuinty Government claimed that to ensure that the Human Rights Commission would be proactive on disability issues, it would be required to establish a Disability Rights Secretariat. Section 31 of Bill 107 required this. It provides:

“Disability Rights Secretariat

31. (1) The Chief Commissioner directs the Disability Rights Secretariat which shall be established in accordance with subsection (2).

Composition

(2) The Disability Rights Secretariat shall be composed of not more than six persons appointed by the Lieutenant Governor in Council on the advice of the Chief Commissioner.

Remuneration

(3) The Lieutenant Governor in Council may fix the remuneration and allowance for expenses of the members of the Disability Rights Secretariat.

Functions of the Secretariat

(4) At the direction of the Chief Commissioner, the Disability Rights Secretariat shall,

(a) undertake, direct and encourage research into discriminatory practices that infringe rights under Part I on the basis of disability and make recommendations to the Commission designed to prevent and eliminate such discriminatory practices;

(b) facilitate the development and provision of programs of public information and education intended to promote the elimination of discriminatory practices that infringe rights under Part I on the basis of disability; and

(c) undertake such tasks and responsibilities as may be assigned by the Chief Commissioner.”

In 2006, the Government first proposed this Disability Rights Secretariat as a response to our concerns with Bill 107. At that time, we condemned this proposal of a Disability Rights Secretariat, as mere powerless window dressing. Even then, as late as February, 2009, seven months after Bill 107 was proclaimed in force, the Human Rights Commission still did not have any Disability Rights Secretariat. We raised this in a presentation to the Legislature’s Standing Committee on Government Agencies on February 9, 2009. That presentation is available at:

http://www.aodaalliance.org/strong-effective-aoda/02112009.asp
In a responding February 24, 2009 letter to the AODA Alliance, Human Rights Chief Commissioner Barbara Hall did not dispute that no Disability Rights Secretariat had yet been established. She wrote:

“As to the creation of the new Disability Rights and Anti-Racism Secretariats, people must first be appointed to those bodies. But Order-in-Council appointments are the prerogative of government, not the OHRC. We note that the Government of Ontario advertised for these postings, with applications due by January 15, 2009. We are working with the government on the establishment of the new Secretariats and our staffing structure clearly supports the new Secretariats.”

As of December, 2009, 17 months after Bill 107 went into effect, there is still no Disability Rights Secretariat at the Ontario Human Rights Commission, contrary to the requirements of Bill 107.

The McGuinty Government's privatization of human rights enforcement makes it essential for a new independent, arms length AODA enforcement agency to be established, or for an existing appropriate independent law enforcement agency to be given the mandate to receive, investigate and prosecute cases where individuals experienced discriminatory barriers when seeking to access employment, goods, services or facilities.

We recognize that the Government will be hesitant to create a new agency for this, in the current economic climate. That does not derogate from the breach of its understanding with the disability community regarding the Human Rights Commission, described above.

One option open to the Government is to assign this responsibility to the Ontario Human Rights Commission. It might expand the mandate, powers and budget of the as-yet unestablished Disability Rights Secretariat at the Human Rights Commission, described above. As authorized in Bill 107, that Secretariat does not have the required powers to discharge this function. Some within the disability community may understandably be reluctant to see the stripped-down Human Rights Commission take on this role, especially unless it is given the budget needed to carry out this function appropriately.

We therefore recommend that:

**#43.
The AODA should be amended to require the prompt establishment or designation of an independent, arms length AODA enforcement agency, with a mandate and sufficient staff to effectively receive complaints from individuals with disabilities across Ontario, and to investigate, mediate, and where necessary, publicly prosecute where individuals with disabilities face discriminatory barriers, contrary to the AODA 2005 or to the Human Rights Code.



c)
Establishing New Tribunal to Hear AODA Appeals
Section 26 of the AODA requires the Government to designate a Tribunal or tribunals to hear AODA appeals, within a reasonable time after the first accessibility standard is established. It states:

“Designation of tribunals

26. (1) The Lieutenant Governor in Council shall, by regulation, designate one or more tribunals for the purposes of this Act and of the regulations within a reasonable time after the first accessibility standard is established under section 6. 2005, c. 11, s. 26 (1).”

As indicated earlier in this brief, no such tribunal has been designated. This is so even though the Customer Service Accessibility Standard was enacted some two years ago, and will be enforceable next year.

We want to have input about the choices of tribunal. It may seem attractive at first to designate the Ontario Human Rights Tribunal. However, we have voiced concerns about the current operations of That Tribunal. It has established very troubling rules of procedure for hearing human rights cases, since the enactment of Bill 107. In doing so, it disregarded extensive feedback from the AODA Alliance, supported by a number of other community organizations, in opposition to its proposed new procedures. See our March 28, 2008 brief on those rules to the Human Rights Tribunal at: http://www.aodaalliance.org/strong-effective-aoda/03282008.asp
For example, in human rights cases, those rules let the Human Rights Tribunal disregard and override fundamental rights, needed to ensure a fair trial, that are guaranteed in the Statutory Powers Procedure Act. In 2006, the AODA Alliance was in the lead in opposing the Legislature’s giving the Tribunal that power, and afterwards in urging the Tribunal not to use that power. The Tribunal disregarded our feedback on point.

It is quite important for the Government to consult the disability community on which Tribunal to designate under s. 26 of the AODA. We would prefer it if a specialized Tribunal were established with expertise in disability accessibility issues. In our predecessor, the ODA Committee’s January 26, 2005 Brief to the Legislature’s Standing Committee on Social Policy, the following was recommended:

“33)
Part V of the bill be amended to provide that the tribunal that shall be selected will presumptively be a new tribunal, to be called the Ontario Disability Accessibility Tribunal. Cabinet may, instead, by the prescribed deadline, designate an existing tribunal to serve as this tribunal, if Cabinet is satisfied that the existing tribunal has sufficient expertise in disability accessibility.”

We therefore recommend that:

#44.
The AODA should be amended to require that a new Tribunal, with specialized expertise in disability accessibility, be established promptly to hear AODA appeals.

** #45.
The Government should consult with the disability community on decisions regarding the tribunal or tribunals to deal with cases under the AODA.


5.
Other Implementation Measures


a)
Implementing Interim and Preliminary Measures to Promote Barrier 


Removal and Prevention Before Accessibility Standards Enacted
When the AODA 2005 was debated in the Legislature, it was well-known that it would take some time before the initial accessibility standards would be developed, enacted and enforceable. The disability community was very concerned that during that extended start-up period, it was essential for the Government to implement interim or preliminary measures to get organizations doing what they can to remove and prevent barriers, before accessibility standards are developed and come into force. This referred to more than public education strategies. The AODA Alliance’s predecessor, the ODA Committee identified this as a major priority when it appeared before The Legislature’s Standing Committee on Social Policy on February 1, 2005, to address Bill 118, the proposed AODA. The ODA Committee’s January 26, 2005 Brief to the Standing Committee on Social Policy stated:

“7. STREAMLINING INITIAL ACTION TOWARD BARRIER REMOVAL AND PREVENTION

This bill now contemplates the completion of an extensive process of accessibility standards development, before this bill will require organizations to take any steps toward removing or preventing barriers. In the meantime, the current ODA 2001 is expected to remain in operation. The ODA 2001 extends discretionary annual accessibility planning to public sector organizations such as provincial ministries, municipalities, colleges, universities, public transit providers, school boards and hospitals.

If Ontario is to become fully accessible for persons with disabilities within the time lines that this bill contemplates, it is desirable, if not necessary, for organizations in the public and private sector to take some steps at the earliest stages of this bill's implementation, before the potentially time-consuming but important work of the Standards Committees can be completed. Such interim measures should be realistic, aimed at short-term successes, without need of the fulsome work of the Standards Committees to have been completed.

Such initiatives should help organizations gear up for their eventual responsibilities once the work of Standards Committees has been completed. Such interim measures should also reinforce the work of public sector organizations as they continue in the interim period to make annual accessibility plans under the current ODA 2001. This is also important because the bill’s core strategy, developing and then enforcing accessibility standards, may not reach all barriers.

It isn't practical for the bill to exhaustively detail such interim measures. However, it is possible for the bill to provide a basic framework for initial action. This can be based on input that the Government received through its extensive 2004 consultation prior to drafting this bill, and from input that this Standing Committee receives during public hearings on this bill. As well ideas can be derived from a January 6, 2004 Discussion Paper which the ODA Committee published shortly after the current Government took office, entitled: "Discussion Paper on Options for Initial Short-term Low-cost Actions to Begin Strengthening of the Ontarians with Disabilities Act 2001." (See Appendix 10.) The Government could also be mandated to do further consultations on this, if needed.

For example, there are some accessibility standards that could promptly be created, even on an interim basis, without the need to resort to the standards committee process, the Minister should be permitted to proceed directly to the establishment of those standards through a briefer Ministry public consultation process with affected stakeholders.

Here are three possible examples of such initiatives. First, it would be worthwhile to promptly establish a standard on website accessibility. These could build on the internationally recognised W3C standards which the Ontario Government has itself opted to implement under the existing ODA 2001.

Second, under the previous Government, the Ontario Government sponsored the creation of voluntary standards on customer service for customers with disabilities. These were developed by the Canadian Standards Association. The minister could work toward implementing those as an interim standard.

Third, in 2001, after extensive consultations, the Ontario Human Rights Commission released revised policy guidelines on implementing the duty to accommodate persons with disabilities under the Ontario Human Rights Code. Those excellent policy guidelines mirror core principles underlying this bill. An interim standard on implementing the duty to accommodate could be readily developed based on those policy guidelines.

Beyond the foregoing, the Citizenship Ministry's Accessibility directorate may have received input on accessibility standards that have been developed around Ontario and elsewhere in various contexts. There may be other examples where interim initiatives could be easily and promptly undertaken.

It might be considered worthwhile to phase such interim measures in, first extending them to the public sector before extending them to the private sector. There might be a short list of readily-achievable measures that could also be developed for implementation in large private sector companies pending the development of accessibility standards by Standards Committees. This could include, for example, having larger private sector organizations adopt their own internal accessibility/accommodation policies, and having them designate an existing employee with responsibility for addressing disability accessibility issues.

The development and promulgation of such readily achievable interim measures shouldn't be left to unfettered ministerial discretion, nor should the bill simply provide that the minister "consider" taking such steps. Rather, the bill should require the minister within a designated time frame to bring forward draft standards in designated areas, such as ones suggested above.

It is therefore recommended that:

23)
The bill be amended to require that


(a) the minister make public within a designated time proposed short-term interim measures on accessibility, aimed at progress during the interim period before Standards Committees develop accessibility standards.


(b) the minister thereafter undertake a time-limited public consultation on these proposed interim measures, and


(c) Within a prescribed time, and without the need to submit same to a Standards Committee, the minister adopt such interim measures as he or she deems fit, with such measures to have the same force as an accessibility standard created under the bill.”

As a result of the ODA Committee’s efforts in 2005, the AODA’s language was strengthened somewhat before the Legislature enacted this law, to specifically address such interim and preliminary measures. The legislative language adopted was not as strong as we had requested. Section 32(3) of the AODA 2005 provides that the Accessibility Directorate has authority to: 

“(g) inform persons and organizations that may be subject to an accessibility standard at a future date of preliminary measures, policies or practices that they could implement before the accessibility standard comes into force in order to ensure that the goods, services, facilities, accommodation and employment they provide, and the buildings, structures and premises they own or occupy, are more accessible to persons with disabilities;”

As indicated earlier in this brief, the Minister advised us in her August 13, 2009 letter that her Ministry has undertaken a number of educational initiatives aimed at the public and the obligated sectors, in anticipation of forthcoming accessibility standards. This is commendable activity. However, those educational efforts fall short of the more extensive activities that we recommended in our 2005 brief on Bill 118, that are needed to get the obligated sectors addressing readily- achievable short term successes, even before accessibility standards are enacted. It is likely that only one accessibility standard will be in force for at least the next year. Stronger interim measures are needed to spur on action by the obligated sectors, in the absence of more accessibility standards.

We therefore recommend that:

**#46.
The AODA should be amended to require the Ministry to implement interim and preliminary measures, beyond educational activities, in areas which accessibility standards do not now address, to promote barrier prevention and removal in those areas in advance of the enactment of more accessibility standards.

**#47.
The Ministry should accordingly expand its efforts on preliminary and interim measures to promote barrier removal and prevention in advance of the enactment or enforcement of accessibility standards, and should be given sufficient resources to enable it to do this.



b)
Ensuring Laws Enacted in Ontario are Screened for Accessibility 


Barriers
To achieve a barrier free Ontario, it is important to remove any existing barriers to accessibility that are authorized or required under laws enacted in Ontario, and to prevent the creation of any such new legal barriers to accessibility. This fundamental duty rests with the Ontario Government, vis à vis provincial legislation and regulations, and with municipalities, vis à vis municipal bylaws.

In 2005, when Bill 118 was before the Legislature, the ODA Committee, our predecessor, recommended that the proposed AODA be amended to require that the provincial and municipal governments be required to undertake this activity. The ODA Committee’s January 26, 2005 Brief to the Standing Committee on Social Policy stated:

“PART III: ACCESSIBILITY IN AREAS REQUIRING SPECIAL LEGISLATIVE MEASURES

8.
REMOVING AND PREVENTING BARRIERS AGAINST PERSONS WITH DISABILITIES IN LEGISLATION

A distinctive area requiring a thorough new approach is ensuring that no laws within Ontario's legislative authority create barriers against persons with disabilities’ fully participating in Ontario life. By "laws," we refer to provincial legislation, provincial regulations and municipal bylaws. These are all the laws which are under the ultimate authority of the Ontario Legislature and the Ontario Government.

The Charter of Rights and the Ontario Human Rights Code require that laws under Ontario's authority not discriminate because of physical or mental disability. However, the individual is forced to take government to court and litigate each of these legislative barriers, one barrier at a time, in order to get them removed. The same policy reasons which support the new regime in this bill for systematically identifying, removing and preventing barriers to employment, goods, services and facilities in the public and private sectors equally justify a proactive, systematic approach to barriers that are themselves imposed by laws.

The bill's standards development process, even if strengthened through the recommendations in this brief, isn't suited to effectively fix the problems of barriers that are themselves created by provincial legislation, regulations or municipal bylaws. It isn't practical for this bill to itself list and individually amend every provincial statute or regulation, and every municipal bylaw that creates a barrier against persons with disabilities. The ODA 2001 only attempted to amend a mere handful of such laws.

Under the current ODA 2001, provincial ministries and municipal governments make annual accessibility plans. In those plans they can choose if they wish to review laws within their mandate to identify barriers, and can make plans to amend those laws. However, the current ODA 2001's planning provisions don't require provincial ministries and municipalities to undertake a comprehensive review of all legislation within their mandate. The ODA 2001 doesn't require them to do anything about legislative barriers they discover, and doesn't require new legislative barriers to be prevented before they are created.

The most practical, cost-effective solution is to create in this new bill a new permanent system for each level of government to monitor for and effectively address legislative barriers against persons with disabilities within their jurisdiction, perhaps as part of the requirement to make accessibility reports under s. 14 of the bill. This new system should require provincial and municipal governments to undertake a thorough review of laws within its mandate to identify barriers, to require them to act on these barriers when found, to put in place a mandatory system for screening new laws for barriers before new laws can be voted on, and to establish a procedure to make this whole process open, transparent, and hence publicly accountable. This approach is consistent with the amendments which the Liberal Party and the NDP each proposed to the previous Government's Bill 125 to strengthen the annual accessibility plan provisions of the previous Government’s ODA 2001.

This idea is not unprecedented. For example, governments routinely do cost impact studies on new legislation before it is passed. The reason why such barriers exist in old and new legislation is usually because no one took a systematic, hard look at that legislation, either before it was passed or afterwards, to see if it contain barriers against persons with disabilities, and to see if such barriers could be avoided.

Based on the Liberal party's and NDP’s proposed amendments to the previous Government's Bill 125, it is therefore recommended that:

24)
Section 14 of the bill be amended to:


(a) require provincial ministries and municipal governments to review all existing legislation within their mandates, within a time frame to be set by the bill, to identify any barriers against persons with disabilities created by or under that legislation.


(b) require provincial ministries and municipal governments to develop plans within legislatively prescribed time lines for removing or reducing those barriers within their jurisdiction, and to provide reasons in the case of a decision not to take action on a legislative barrier.


(c) require provincial ministries and municipal governments to put in place a permanent process for screening a proposed bill in future, regulation or bylaw as the case may be for barriers against persons with disabilities, prior to its being voted on.


(d) to require that the foregoing will be open and transparent e.g. by requiring the results of any barrier-review under (a), (b) or (c) above to be made public without need of a Freedom of Information request.”

All that the final AODA provided specifically on this topic was set out in the powers of the Accessibility Directorate in s. 32(3). It authorizes that Directorate to:

“(j) examine and review Acts and regulations and any programs or policies established by Acts or regulations and make recommendations to the Minister for amending them or adopting, making or establishing new Acts, regulations, programs or policies to improve opportunities for persons with disabilities;”

We do not know to what extent the Accessibility Directorate has undertaken such a review, and if it has what changes, if any, to Ontario legislation have resulted. We know that the Accessibility Directorate is currently taxed handling all the duties assigned to it regarding the standards development process.

In the 2007 Ontario election, the AODA Alliance asked all three political parties to commit, if elected, to review all Ontario legislation for accessibility Barriers. All three parties committed to do so. See: http://www.aodaalliance.org/strong-effective-aoda/10012007.asp
In his September 14, 2007 letter to the AODA alliance, Premier McGuinty made this specific election commitment:

“Review all Ontario laws to find any disability accessibility barriers that need to be removed.

The Ontario Liberal government believes this is the next step toward our goal of a fully accessible Ontario. Building on our work of the past four years, we will continue to be a leader in Canada on accessibility issues. For Ontario to be fully accessible, we must ensure no law directly or indirectly discriminates against those with disabilities. To make that happen, we commit to reviewing all Ontario laws to find any disability barriers that need to be removed.”

It is our understanding that halfway through the Government’s current term, this review has not yet been undertaken. We do not know when the Government will undertake it.

This is an important commitment. However, it does not bind other parties, if elected. It also does not require municipalities to perform the same review of their own bylaws. It is desirable to make this requirement permanent, to harness the all-party support for it, and to extend this requirement to all municipalities.

We therefore recommend that:

**#48. The AODA should be amended to:


(a) require provincial ministries and municipal governments to review all existing legislation within their mandates, within a time frame to be set by the bill, to identify any barriers against persons with disabilities created, permitted or perpetuated by or under that legislation.


(b) require provincial ministries and municipal governments to develop plans within legislatively prescribed time lines for removing or reducing those barriers within their jurisdiction, and to provide reasons in the case of a decision not to take action on a legislative barrier.


(c) require provincial ministries and municipal governments to put in place a permanent process for screening a proposed bill in future, regulation or bylaw as the case may be for barriers against persons with disabilities, prior to its being voted on.


(d) to require that the foregoing will be open and transparent e.g. by requiring the results of any barrier-review under (a), (b) or (c) above to be made public without need of a Freedom of Information request.”



c)
Ensuring Ontario Tax Dollars are Not Used to Create or Perpetuate 


Barriers Against Persons with Disabilities
Every year, the Ontario Government spends billions of public dollars on capital projects, including new infrastructure, and on goods and services that it buys for use by the Ontario Public Service and the public. The Government could substantially contribute to making Ontario barrier free for persons with disabilities, if it took proper steps to made sure that public money was never used to create or perpetuate barriers against persons with disabilities. This can be done without needing to expand the envelope of public money spent on infrastructure or procurement. It is rare that a government has so good an opportunity to advance the goal of accessibility without any budget increase needed for this.

The AODA Alliance has raised this issue with the Ontario Government several times as a priority issue. Early in June 2009, an AODA Alliance delegation met with a group of senior Ontario Government officials to address this issue. The key points covered in this meeting are set out in a June 25, 2009 letter from AODA Alliance chair David Lepofsky to that Ontario Government delegation, available at: http://www.aodaalliance.org/strong-effective-aoda/07082009.asp
We summarized our proposal in that letter as follows:

“The Accessibility for Ontarians with Disabilities Act requires Ontario to become fully accessible for persons with disabilities by 2025. To help achieve this goal, the Ontario Government needs to take important new steps to ensure that when it provides capital grants and loans to the private sector or broader public sector, or when the Government spends public money to procure goods and services for use by the Ontario Public Service or the public, these funds will be optimally used to expand disability accessibility, and that no public money is used to create new barriers against persons with disabilities.

We do not here propose that Ontario increase its spending on infrastructure or procurement. For this proposal, we assume that the Government has decided how much it will spend on infrastructure and procurement for a given year. Our proposal addresses the criteria by which the Government will choose to spend those funds, and specifically how it will decide between different competitors for those funds.

We propose that when an organization from the broader public sector or the private sector applies to the Government for a capital grant or loan, such as for an infrastructure project, the applicant should have to show in their application how the funds will be used to improve accessibility for persons with disabilities. Their application should also show what steps they will take to ensure that no public funds are used to create any new barriers against persons with disabilities, or to perpetuate existing ones. Similarly, when suppliers bid to provide goods and services to the Ontario Government, the suppliers should have to show that these goods and services will be fully accessible to and usable by persons with disabilities. In deciding between competing applications or bids, a preference should be given to those applications which best promote accessibility and least perpetuate inaccessibility.

This would create an additional incentive for applicants for these funds to do better on the accessibility front. For example, if a university applies for funding to renovate or expand the upper floors of a building, and if there is no accessible entrance to that building or no accessible means to reach the floors to be renovated, that should substantially weigh against that application. In that case, the Government should give preference to giving that capital grant instead to a university that proposes to use the funds on a facility that is accessible, or that will become accessible through the grant.

We recognize that there must be flexibility in how this works. Some infrastructure projects are very important, and well-deserving of public funding, but may not significantly contribute to accessibility. If a major highway or bridge is in substantial disrepair and needs significant work, we recognize that this can be a priority for the Ontario Government even though, apart from sidewalk width and curb-cuts, there is little that can be done to advance disability accessibility through such projects.

To promote accountability on the part of recipients of Ontario Government capital funding, we proposed that applicants for such grants (and loans, where feasible) should be required to post on their public website their intended steps on accessibility, and their planned use for the infrastructure funds. This would enable members of the public, including Ontarians with disabilities, to monitor these expenditures and offer the Government feedback on whether the goal of accessibility is being effectively advanced.

Under our proposal, it would not be sufficient for an applicant for capital funding, or for an organization bidding on a procurement opportunity, to merely note in their application that they will comply with existing legislation on accessibility, such as the Ontarians with Disabilities Act 2001 or the Accessibility for Ontarians with Disabilities Act 2005. Those laws do not impose comprehensive accessibility standards at this point that would ensure that public funds are not used to create new barriers against persons with disabilities. We don’t just want applicants for Government funding to put boilerplate language into their bids or applications. We want to change how public funds are actually used. We want public funding to be used as an incentive to spur more activity toward the goal of accessibility in the private sector and broader public sector.

Our proposal requires no major new Government spending. It addresses how the Government will choose between competing applicants for existing funds. As it is, the Government vets applications for grants to decide to which competitors it will award public funds. We simply propose a modification of the criteria to be used to judge the merits of capital funding applications and procurement bids.

It would be very beneficial for the Government to make it widely known to the public, including prospective applicants for these grants or bidders for procurement contracts, that the Government will gauge the accessibility impact of competing applications for these public funding opportunities. This can include public statements by cabinet ministers or the Premier. This necessitates no public spending on commercial advertising. Giving this message good profile would advance the Government’s public commitment to the goals of the Accessibility for Ontarians with Disabilities Act. It would show that the Government is backing this commitment with concrete action. We believe this initiative is especially important during these tough economic times. This is when the Ontario Government is most likely to expand its infrastructure stimulus spending.”

Our letter also summarized what we learned at that meeting about what the Government is doing on this issue:

“At our June 11, 2009 meeting, we learned that the Ontario Government now has no such comprehensive program. In advance of the meeting, we had asked for copies of any Government policies or standards requiring the incorporation of accessibility in capital or other infrastructure grants or procurement bids. We were given none. We took it from that that none now exist. Anything happening within the Government on this score is ad hoc.

We also learned at our meeting that the Ministry of Energy and Infrastructure mainly leaves it to the front-line ministries that give out infrastructure capital grants to address disability accessibility. We were told that those ministries will require recipients to comply with existing legislation such as the Ontario Building Code, and any standards enacted under the Accessibility for Ontarians with Disabilities Act. We took it from this that there is no common, consistent approach mandated and monitored across the Government. This is instead left to the ad hoc discretion of each ministry that gives out public capital funds such as infrastructure money, e.g. the Ministry of Health, the Ministry of Transportation, the Ministry of Education or the Ministry of Training, Colleges and Universities. With no centralized, consistent approach to this in the Ontario Government, there is no way to know whether the Government is using its spending power to the best effect as an incentive to promote accessibility.

We noted at the meeting that section 9 of the Ontarians with Disabilities Act 2001 (which is still in force) authorizes the Government to make disability accessibility a criterion in allocating capital grants. It provides:

Government-funded capital programs

9. (1) If a project relates to an existing or proposed building, structure or premises for which the Building Code Act, 1992 and the regulations made under it establish a level of accessibility for persons with disabilities, the project shall meet or exceed that level in order to be eligible to receive funding under a government-funded capital program.

Same, other projects

(2) If a project is not a project described in subsection (1) or if the projects in a class of projects are not projects described in that subsection, the Government of Ontario may include requirements to provide accessibility for persons with disabilities as part of the eligibility criteria for the project or the class of projects, as the case may be, to receive funding under a government-funded capital program. S.O. 2001, c. 32, s. 9, in force September 30, 2002 (O. Gaz. 2002, p. 898- 899).

We might add here that the Ontarians with Disabilities Act 2001 also addresses requirements for accessibility when the Ontario Government spends public funds on the procurement of goods and services. It provides:

Government goods and services

5. In deciding to purchase goods or services through the procurement process for the use of itself, its employees or the public, the Government of Ontario shall have regard to the accessibility for persons with disabilities to the goods or services.

The Ontario Human Rights Code sets accessibility requirements well above those which the Ontario Building Code requires. The Ontario Human Rights Commission’s submissions to the Ontario Government on the need to harmonize the Building Code with the Human Rights Code (the latter of which has primacy in case of any conflict between them) is available at:

http://www.ohrc.on.ca/en/resources/submissions/SubmBldngCode2
As such, if various ministries are expected to ensure that grant recipients comply with Ontario legislation on accessibility, they need to ensure that this includes the higher requirements of the Human Rights Code, not just the lower requirements of the Building Code.”

Our letter proposed specific next steps on this issue:

“We appreciate your agreeing to take our proposal to the Ministry of Energy and Infrastructure, and to consider how it might be addressed through the Government’s annual Results-Based Planning process. You explained to us that that is where annual infrastructure spending is designed for the next budget year. You reflected on the possibility that this might be added to the planning process for the 2011-2012 fiscal year.

This would be a constructive step toward making significant progress in this area. We welcomed your agreeing to take back our ideas, to discuss them with us further, and for Ms. Waxman and Mr. Hughes to serve as our lead contact persons.

It is important to follow up on this issue promptly, since the clock is ticking toward the end-date of full accessibility by 2025 as Ontario law requires.

We propose these next steps:

1.
It would be helpful if you could arrange a follow-up meeting for us as soon as possible that also includes key representatives from the front-line ministries that choose recipients of infrastructure funding, such as those ministries listed above. It would be helpful to learn from them what accessibility steps they now take in connection with capital and procurement spending, and to get their input on the proposal we have tabled with you.

2.
We regret to have learned at our June 11, 2009 meeting that the major stimulus spending, announced in the recent Ontario Budget, has already largely been allocated. We had hoped that this substantial stimulus spending would give an especially good chance to make progress on accessibility during these difficult economic times. From what you have told us, that opportunity has now been lost.

We want to ask you to explore what steps can be undertaken to immediately incorporate new accessibility measures, for capital spending still unallocated under the stimulus package, and for upcoming initiatives before the 2011-2012 fiscal year. It is important not to miss any more opportunities. We recognize that interim measures may not be as fulsome as ones that you may later incorporate into the 2011-2012 Results-Based Planning initiatives.

3.
We do not believe that it is necessary to await the enactment of the new Built Environment Accessibility Standard currently under development at the Ministry of Community and Social Services. That accessibility standard may not be finalized and enacted until some time next year.

The law already requires the removal and prevention of barriers to accessibility, and requires the Government to take the needs of persons with disabilities into account when designing and operating Government programs, whether or not details on how to do this have already been spelled out in existing accessibility standards. This includes those the Government delivers itself, and those it delivers through private parties.

Within the next few weeks it is expected that an initial draft of the Built Environment Accessibility Standard will be circulated for public input. In the interim, it would be sufficient to let applicants for grants, loans and procurement opportunities know that the Government will be looking for measures which are along the lines of those in the initial proposal of that accessibility standard (as well as the other accessibility standards now under development), even though there will be room for flexibility before that accessibility standard is finalized and enacted.

4.
It would be beneficial for you to research what policies are used in other jurisdictions such as the U.S. Government’s longstanding contract compliance programs.

We propose to bring our ideas on this issue to members of the Government caucus. We want to give you a good opportunity, as public servants working in this field, to take a look at this issue in advance, to raise any questions with us that you wish, and to formulate possible options, to assist the elected officials whom we will ask to act on our proposal.”

It took five months to get any response to that letter. The November 18, 2009 letter to the AODA Alliance from the Assistant Deputy Ministers responsible for Infrastructure and of the Accessibility Directorate, largely does not answer our specific requests, nor does it act on the steps we had proposed for follow-up. Because this response is a good illustration of the kinds of responses we sometimes get, we quote it in full:

“Thank you for your letter proposing the additional steps that the Ontario government can take to ensure that infrastructure and procurement spending is used in ways that promote and increase accessibility for persons with disabilities and is not used to create new barriers. We are committed to making any necessary changes that will promote equality of opportunity for persons with disabilities.

Since we last spoke, the initial proposed Accessible Built Environment Standard was released for public review. The initial proposed standard incorporates some of the lessons learned from our research of other jurisdictions across Canada and around the world. Comments received from public review will be used to further refine the draft standard prior to finalizing it for submission to the government for consideration.

We will be raising the profile of accessibility in our communications with infrastructure ministries as part of our upcoming planning process and providing guidelines to ministries as they plan new infrastructure projects. These planning guidelines will also guide their collaboration with stakeholders and transfer payment partners.

With respect to procurement, Supply Chain Management (SCM) has made specific commitments in the OPS Multi-Year Accessibility Plan to embed accessibility requirements into its procurement policies and practices and is working in partnership with the OPS Diversity Office on a number of initiatives. For example, SCM is consulting with the Diversity Office on an ongoing basis to inform its procurement modernization initiative, and is participating in a six-month pilot of the application of the OPS Diversity and Accessibility Lens to its policies and processes. The OPS Diversity Office is also working with SCM, and a working group of ministry representatives, to support ministries to efficiently, and inclusively, procure diversity and accessibility-related knowledge, tools and services.

In addition, through the Ministry of Energy and Infrastructure, the Ontario Realty Corporation, the government’s real estate service provider, is developing a new Pilot Accessibility Design Standard for Ontario Government Facilities. This pilot standard will proactively override and inform new builds and will include application criteria for retrofits, as well as an audit checklist. It is complemented by an Accessibility Management Framework and the interim universal signage and wayfinding technical backgrounder, which are used to implement the objectives of the Accessibility for Ontarians with Disabilities Act, 2005 (AODA). This Framework will support government commitments on the implementation of the AODA by taking a centre-of-excellence perspective to accessibility. The Framework will help ensure all new construction and significant renovations consider the best of contemporary accessibility practices.

The lessons learned through implementation of the above initiatives will inform and refine our approach to ensuring that infrastructure and procurement spending is used in ways that promote and increase accessibility for persons with disabilities and is not used to create new barriers.”

While it refers to some action on the issue we have raised, this response does not say that the Government plans to implement our proposals. The actions it describes would not, if adopted, ensure that public funds, spent on infrastructure and procurement are not used to create or perpetuate barriers against persons with disabilities.

Ontario has already lost tremendous opportunities to have used its capital and procurement spending between 2001 and 2009 as leverage in the Ontario economy, to stimulate much more barrier removal and prevention. Most recently, Ontario lost out on the extraordinary opportunity to use the recent new and massive infrastructure spending, unleashed to combat the 2008 economic downturn, to help advance the goal of accessibility. As noted above, that could have been achieved at no cost to the Ontario taxpayer. It is necessary now to intervene to dramatically change this, by implementing the strategies the AODA Alliance proposed to the government in June, 2009. The response from senior Government officials in this area give no confidence that this will now be dealt with promptly and appropriately.

We therefore recommend that:

**#49.
The AODA should be amended to substantially strengthen the requirement that no Ontario tax dollars be used either through capital grants or procurement spending to create or perpetuate any barriers against people with disabilities, to require that a centralized, monitored program be established within the Ontario Government to make this happen, and to require periodic reporting to the public on this.

**#50.
In the interim, the Ontario Government should immediately adopt a comprehensive, monitored and accountable process for ensuring that capital spending, including infrastructure spending, and procurement spending, is conditional on barriers against persons with disabilities not being created or perpetuated, and that this be thoroughly publicized to potential applicants for capital or procurement projects.



d)
Implementing Extensive Public Education/Outreach Strategy
Section 32(3) of the AODA 2005 authorizes the Accessibility Directorate to conduct public education initiatives on disability accessibility issues. It mandates the Accessibility Directorate to:

“(e) conduct research and develop and conduct programs of public education on the purpose and implementation of this Act;”

As indicated earlier, it is clear that there is still very limited public understanding of the AODA, of the pre-existing duty under human rights legislation to remove and prevent barriers impeding persons with disabilities, and the benefit to society of achieving a barrier free Ontario. We have observed this through many avenues, e.g. by reviewing media coverage of the AODA and of some resistance to its requirements, from feedback we have received from the various Standards Development Committee discussions and, from our participation in consultation sessions on various proposed accessibility standards and from other dealings with the public.

We earlier showed that a disturbing attitudinal barrier threatens to impede the achievement of the AODA’s requirement of a fully accessible Ontario – a belief by some that they should not have to comply with AODA accessibility standards unless the Ontario Government pays the cost of doing so. This is in fact not a new cost burden which the AODA imposes.

At consultation meetings that the Ministry convened on the proposed standards on transportation, information and communication and employment, we found that some representatives of regulated sectors, who attended to give input, in fact knew very little about the AODA or about the proposed standard on which they were to comment. Those individuals said they were attending these consultation sessions to learn more about what was being proposed under the AODA.

We are deeply troubled that too many have such a limited understanding of basic human rights requirements and of the AODA. This can only work to the detriment of achieving the AODA’s goal of a fully accessible Ontario by 2025.

A Government public education campaign is most effective when it is not glossy and glitzy, and where it addresses the public in an intelligent and mature fashion. It can be done at low cost via a media blitz, via participation in radio call-in shows, and other such avenues. For example, each MPP could take this message to their communities during constituency weeks. A minister, whose fulltime job is as Minister responsible for Disability Accessibility, could use their position and their profile to take this message across Ontario.

We therefore recommend that:

**51.
the Government should launch a substantial, expanded public education campaign on the AODA’s requirements, on the Human Rights Code’s pre-existing duty to provide accessibility and on the benefits to all of removing and preventing barriers against persons with disabilities to remove the attitudinal barrier created where some believe the AODA imposes new requirements which ought to be accompanied by new public subsidies.

In recommending this we emphasize that public education is no substitute for strong, effective implementation of the AODA. We also note that brochures and websites are no substitute for face-to-face opportunities to learn about the AODA, the pre-existing duty to provide accessibility, and the benefits of removing and preventing barriers against persons with disabilities.



e)
Expanding Technical Supports for Obligated Organizations
To achieve a fully accessible Ontario, it is necessary for the Ontario Government to do much more than enact accessibility standards and educate the public on the need to comply with them. It is very important, for example, for the Government to provide obligated organizations, such as municipalities, hospitals, school boards, universities, colleges and businesses with user-friendly, easily-accessed, free technical supports, including tools that would assist them in removing and preventing barriers. This has been done in the U.S. under the Americans with Disabilities Act. We received word from obligated organizations in Ontario, expressing a strong desire to receive such material. Where an organization wants to remove and prevent barriers, these technical supports and assistance can make it easier for them to put that desire into action. It reduces the cost to those organizations of removing and preventing barriers. This will make that activity more attractive. Helpful technical supports reduce the need for each organization to re-invent the wheel.

We are aware that the Accessibility Directorate is limited by the resources that the Government gives it.

We therefore recommend that:

**#51.
The Ministry should be funded to substantially expand the technical supports, including tools and resources that it provides to obligated organizations to assist them to understand what to do to remove and prevent barriers.

The Ontario government could assist obligated organizations to reduce the time and cost associated with barrier removal. For example, the cost of certain activities could be dramatically reduced, if obligated organizations could collectively purchase these as a group. If individual restaurants want to acquire a Braille menu, they must track down one of the current Braille transcription services and buy this service on a one-off basis. That consumes time on the part of a restaurant. We assume that most restaurants don’t know where and how to get a menu transcribed into Braille. If the Ontario Government provided restaurants with the contact information for Braille transcription services, that would let restaurants avoid the effort of tracking those services down. As well, if a restaurant association worked with the Government to negotiate a bulk rate for Braille menu transcription, each restaurant could then get their menus transcribed into Braille at a reduced price. Everyone wins. It would be helpful for the government to facilitate this process.

It would help reduce the added cost of buying accessible taxi vehicles if the Government negotiated a bulk rate for these with auto manufacturers. Given Ontario’s hefty recent investment in the auto sector, it is reasonable to call on that sector to do its share, by developing cheaper accessible vehicles. Many other such examples can be readily imagined.

It is therefore recommended that:

**#52.
The Ministry should consult with the public, including obligated organizations and the disability community, to devise cost-reduction strategies, such as bulk purchasing of accessibility measures, to assist obligated organizations to reduce the costs of removing and preventing barriers.



f)
Strengthening Municipal Accessibility Advisory Committees
Section 29 of the AODA 2005 requires every municipality with a population of 10,000 or more to have a municipal Accessibility Advisory Committee. It continues their functions initially mandated under the ODA 2001.

In our predecessor, the ODA Committee’s January 26, 2005 Brief to the Standing Committee on Social Policy, it made recommendations for amendments to Bill 118, the proposed AODA. From our experience, and feedback received from municipal Accessibility Advisory Committees over the past four years, the recommendations made then remain equally valid today. That brief stated:

"14.
EMPOWERING MUNICIPAL ACCESSIBILITY ADVISORY COMMITTEES

Section 29 of the bill continues the municipal accessibility advisory committees (AACs). These AACs have played a positive role. However, feedback from them to the ODA Committee has demonstrated that they have received a wide spectrum of responses from the municipalities which they advise. Some AACs find their municipalities and municipal councils receptive to their advice and forthcoming when their AAC requests information. Other AACs have found their municipality and/or municipal council less receptive to their advice, and unforthcoming when asked to provide information.

Under the current ODA 2001, municipalities with a population over 10,000 are required to set up an AAC. However, they aren't obliged to heed their advice, or to give reasons for rejecting their advice. Moreover, the current ODA 2001 doesn't require a municipality to provide any resources to its AAC. The ODA 2001 ostensibly contemplates that AAC members will be volunteers who may have to personally finance their expenses in participating in the AAC.

When the previous Government proposed this AAC regime in Bill 125 back in 2001, the Liberal Party and NDP each proposed similar amendments at the ODA Committee's request. Those amendments would have better empowered the AACs, to make them more effective. Had those amendments been adopted, the difficulties which some AACs have reported would have been reduced or eliminated.

Under this bill, once the ODA 2001 is repealed, AACs will advise on implementation of accessibility standards and on some built environment accessibility issues. It is desirable for AACs to be empowered to advise their municipalities on all aspects of barrier removal and prevention in the municipality.

Drawing on the Liberal Party's and NDP’s comparable proposed amendments to ss. 11 and 12 of Bill 125, it is therefore recommended that:

40)
Section 29 of the bill be amended to provide that both before and after repeal of the ODA 2001,


(a) Municipalities with a population under 10,000, which opt not to create a municipal accessibility advisory committee, be required to hold public consultations, including with persons with disabilities, on strategies for removing and preventing barriers facing persons with disabilities in the municipality;


(b) The mandate of municipal accessibility advisory committees be extended to include advising not only on accessibility of buildings that the municipality owns, purchases, constructs or leases, but also buildings which the council occupies, whether as owner or lessee, and on barrier removal and prevention in the municipality whether or not it is then covered by an accessibility standard made under this bill;


(c) If an Accessibility Advisory Committee makes recommendations to the council of a municipality, the council shall respond to the recommendations within 40 days and, if it rejects the recommendations, provide written reasons for doing so. The council shall make the committee's reports and recommendations and the council's response available to the public;


(d) The council of a municipality shall pay reasonable compensation and reasonable reimbursement for expenses to the members of its Accessibility advisory committee.”

We therefore recommend that:

#53.
The AODA should be amended to provide that:

(a) Municipalities with a population under 10,000, which opt not to create a municipal accessibility advisory committee, be required to hold public consultations, at least annually, including with persons with disabilities, on strategies for removing and preventing barriers facing persons with disabilities in the municipality;

(b) If an Accessibility Advisory Committee makes recommendations to the council of a municipality, the council shall respond to the recommendations within 40 days and, if it rejects the recommendations, provide written reasons for doing so. The council shall make the committee's reports and recommendations and the council's response available to the public;

(c) The council of a municipality shall pay reasonable compensation and reasonable reimbursement for expenses to the members of its Accessibility advisory committee.

We have learned through discussions with members of municipal accessibility advisory committees that they would substantially benefit from an opportunity for ongoing contacts between the various accessibility advisory committees around the province. In 2009, the Ontario government convened conferences of accessibility advisory committee members. These appeared to be very constructive and useful. The AODA alliance, on learning of these, successfully requested an opportunity to address one of these conferences, to offer helpful ideas.

A low-cost, high-benefit avenue for such contact would be to establish and maintain an Internet listserv for municipal accessibility advisory committee members. We understand that one had been operated privately for some time, but may not have been maintained.

We therefore recommend that:

#54.
The Ontario government should establish and maintain an Internet listserv for members of municipal accessibility advisory committees to be able to exchange ideas and learn from each other in their efforts to advocate for barrier removal and prevention at the municipal level.



g)
Improving Ontario Government Compliance with ODA 2001
Beyond the foregoing discussion of Ontario Government spending on infrastructure and procurement projects, we also have cause for concern about the extent to which the Ontario government is complying with the accessibility provisions in the Ontarians with Disabilities Act 2001. That legislation requires the Ontario Government to have accessible websites, to make government documents available in an accessible format on request, and to take certain steps regarding workplace accommodation of Ontario Government employees and job applicants with disabilities. (See sections 4 to 9 of the ODA 2001.) Unfortunately, the ODA 2001 does not include enforcement provisions for these obligations.

It would be helpful for the Independent Review to get information from the Ontario Government on what it has done to ensure that it is fully compliant with these legislative requirements. We wrote to the Community and Social Services Minister on November 22, 2008, asking her to let us know what the Government has done to fulfil its obligations under the Ontarians with Disabilities Act 2001 regarding information and communication access. Our letter stated in part:

“Fourth, it would be very helpful to us and all interested in input in this area to know what the Ontario Government now does to ensure full accessibility of information and communication within the Ontario Public Service, and for members of the public communicating with the Ontario Government. The Ontarians with Disabilities Act 2001 has imposed specific obligations and duties on the Ontario Government for several years, including the provision of accessible public information and websites. Of course, the Charter of Rights and Human Rights Code have required this for over twenty-five years.”

We received no response to that inquiry.

When Bill 118, the proposed AODA was before the Legislature in 2005, the ODA Committee, our predecessor, proposed that the provisions of the ODA 2001 that govern the Ontario government and the Ontario Public Service should be strengthened, in accordance with amendments that the Liberal Party proposed while in opposition in 2001. The Liberal Party’s 2001 proposed amendments to the ODA 2001 were very important to the disability community. This is because in Premier McGuinty's April 7, 2003 letter to the ODA Committee, setting out his 2003 election promises, he pledged, among other things, that the AODA and regulations under it would, at a minimum, contain the substance of the Liberal Party's 2001 proposed amendments to the ODA 2001.

When the ODA Committee was proposing amendments in 2005 to Bill 118, the proposed AODA, the ODA Committee sought to hold the McGuinty Government to this election promise. It proposed amendments that tracked the Liberal Party's 2001 amendments to the ODA 2001, as they pertain to the obligations of the Ontario Government. The January 26, 2005 Brief Of The ODA Committee To The Standing Committee On Social Policy stated:

“Second, while the ODA Committee found the existing ODA 2001 disappointing, because it didn't go far enough, it contains certain provisions that are worth strengthening, rather than repealing. Specifically, the ODA 2001 included specific provisions promoting accessibility of Ontario Government websites (ODA 2001 s. 6), documents and records (ODA 2001 s. 7), enshrining the existing Ontario Government employment accommodation fund for public servants with disabilities (ODA 2001 s. 8), and encouraging the provincial and municipal governments to invest in capital projects and procure accessible goods and services (ODA 2001 ss. 5, 9 and 13).

Those ODA 2001 provisions drew upon ideas that the ODA Committee had put forward. However those ODA 2001 provisions were weakly worded and ultimately unenforceable. In 2001, the Liberal Party and NDP each proposed similar good amendments to strengthen those provisions.

It is undesirable for persons with disabilities to have to campaign in future to get regulations passed that would restore the contents of ss. 5 to 9 and 13 of the ODA 2001, and to get them strengthened along the lines of the Liberal Party's and NDP’s similar 2001 proposed amendments to them. It is preferable for those provisions to be incorporated now into Bill 118, complete with the strengthening measures that are found in both the Liberal party's and NDP’s similar 2001 proposed amendments.

Using the text of the Liberal Party's and similar NDP proposed amendments to the previous Government's Bill 125,

It is therefore recommended that:

44)
the bill be amended to provide that the Government of Ontario shall ensure that its internet sites and the content provided on those sites are barrier-free for users with disabilities.

45)
 the bill be amended to provide:


(1) Ontario Government publications shall be barrier-free in format, and shall be available to the public in the formats specified by the regulations made under subsection (2).

Regulations


(2) Within six months after subsection (1) comes into force, the Lieutenant Governor in Council shall make regulations specifying the formats mentioned in that subsection.

Other accessible formats


(3) Upon receiving a request by or on behalf of a person with disabilities for an Ontario Government publication in a format required by subsection (1), the Government shall make the publication available to the person in that format within a reasonable time that is not later than three working days after the Government receives the request.

Electronic form


(4) Despite subsection (3), upon receiving a request by or on behalf of a person with a disability for an Ontario Government publication that exists in an electronic form, the Government shall make the publication available to the person forthwith in an electronic form that is accessible.

46)
the bill be amended to provide:


(1) The Government of Ontario shall create and maintain a barrier-free employment environment for its employees and persons who apply for a position as a government employee.

Barrier-free employment environment


(2) The barrier-free employment environment shall include all aspects of employment, including recruitment, hiring, training, promotion and employment-related interaction.

Responsibility in ministries


(3) The Minister and Deputy Minister of each ministry are responsible for ensuring the Government of Ontario meets the obligation described in subsection (1) within their ministry and for ensuring that all employees responsible for implementing the obligation in their ministry receive ongoing training in fulfilling these obligations.

Time for training


(4) The employees responsible for implementing the obligations provided for in this section in their ministry shall receive the initial training under subsection (3),


(a) within one year after this section comes into force, if they are deputy ministers or assistant deputy ministers;


(b) within two years after this section comes into force, if they are not deputy ministers or assistant deputy ministers.

Information


(5) The Government of Ontario shall inform its employees of,


(a) the rights of persons with disabilities and the obligations of the Government under this section;


(b) the steps that the Government is taking to meet its obligations under this section; and


(c) the process for employees to obtain the accommodation in employment that the Government is required to provide under this section and under the Ontario Human Rights Code.

Accommodation


(6) The Government of Ontario shall accommodate the accessibility needs of its employees and applicants for positions of its employees in a timely manner and in accordance with the Human Rights Code and shall designate a person or persons in each ministry who is or are responsible for ensuring that the ministry provides the accommodation upon the request of an applicant.

No disclosure


(7) Each designated person shall not disclose to any person any information that he or she receives about a person's disability except with the consent of the persons with the disability or for audit purposes.

Refusal to accommodate


(8) If the Government of Ontario decides not to accommodate a request for accommodation, the Deputy Minister of the ministry involved shall approve the decision in writing and the designated person for the ministry shall advise the applicant in writing of the reasons for the decision.

Appeal


(9) The applicant may appeal the decision to the Accessibility Directorate of Ontario by filing a notice in writing with the Directorate within the time period specified in the regulations.

Decision of directorate


(10) The Directorate shall consider the appeal in accordance with the duty of fairness and shall render a decision with written reasons within 30 days of receiving the notice of appeal.

Reimbursement of eligible expenses


(11) The Management Board Secretariat shall, out of the money appropriated annually to it for this purpose, authorize prompt reimbursement to a ministry for eligible expenses that the ministry has incurred in fulfilling the ministry's obligations under this section.

Amount of appropriation


(12) The Government of Ontario shall take all steps within its control to ensure that the amount appropriated annually for the purpose of subsection (11) is not less than the amount appropriated for the purpose in the fiscal year in which this Act comes into force.

Amount of reimbursement


(13) The reimbursement shall be sufficient to meet the full range of the Government of Ontario's obligations to accommodate under this section, shall be in the amount that the Management Board Secretariat determines and be made in accordance with the standards established by the Management Board Secretariat, in consultation conducted through the Accessibility Directorate of Ontario with employees with disabilities of the Government.

Same


(14) The standards shall require reimbursement in an amount that is sufficient to cover the obligations of the Government of Ontario with respect to all persons with disabilities, whatever their type.

Request for reimbursement


(15) Within 14 days of receiving a request from a ministry for reimbursement under subsection (11), the Management Board Secretariat shall make a decision on the request and give notice in writing of the decision to the ministry, stating the detailed reasons for not granting the request in full, if that is the case.

Appeal


(16) The ministry whose request is refused in whole or in part may appeal the decision to the Director of the Accessibility Directorate of Ontario by filing a notice in writing with the Directorate within the time period specified in the regulations and the Director of the directorate shall hold a hearing on the appeal and render any decision that the Management Board Secretariat could have rendered, with reasons to be given in writing.

47)
the bill be amended to provide:


(1) Capital funding for projects under a government-funded capital program shall be made available only if there is an accessibility plan incorporated into the project that meets the standards specified in the regulations made under subsection (2).

Regulations


(2) Within six months after subsection (1) comes into force, the Lieutenant Governor in Council shall make regulations specifying the standards mentioned in that subsection, which shall include an accessibility plan for the benefit of all persons with disabilities.

48)
the bill be amended to provide:


(1) The Government of Ontario shall not purchase goods or services for the use of itself, its employees or the public that create or maintain barriers for persons with disabilities or that contravene the standards specified in the regulations made under subsection (3) unless it is not possible to do so because the goods or services are not available in a form that complies with this subsection and otherwise cannot reasonably be obtained in such form if so requested or ordered.

If goods or services not available


(2) If the goods or services cannot be obtained in a form that complies with subsection (1), the Government of Ontario shall ensure that the benefits of the goods and services are available to persons with disabilities at no extra cost or effort to persons with disabilities.

Standards


(3) In consultation with persons with disabilities and others including through the Accessibility Directorate of Ontario, the Lieutenant Governor may make regulations specifying the standards mentioned in subsection (1) for goods and services which promote the purposes of this Act.

49)
the bill be amended to provide:


(1) The council of every municipality shall not purchase goods or services for the use of itself, its employees or the public that create or maintain barriers for persons with disabilities or that contravene the standards specified in the regulations made under subsection (3) unless it is not possible to do so because the goods or services are not available in a form that complies with this subsection and otherwise cannot reasonably be obtained in such form if so requested or ordered.

If goods or services not available


(2) If the goods or services cannot be obtained in a form that complies with subsection (1), the municipality shall ensure that the benefits of the goods and services are available to persons with disabilities at no extra cost or effort to persons with disabilities.

Standards


(3) In consultation with persons with disabilities and others through the Accessibility Directorate of Ontario, the Lieutenant Governor may make regulations specifying the standards mentioned in subsection (1) for goods and services.”

The Ontario Government is the largest entity in Ontario with responsibilities, under the AODA 2005 and the ODA 2001, to address barriers in its own workplace, and in services and facilities that it provides the public. Throughout the past four and a half years, it did not have a multi-year plan for becoming fully-accessible by 2025. We understand that one has been under development earlier this year. Otherwise, activities aimed at barrier-removal and prevention around the Ontario Public Service have been, to varying degrees, ad hoc. Only recently, almost eight years after the ODA 2001 was passed and four years after the AODA was enacted, was an Assistant Deputy Minister hired, with responsibility for accessibility within the Ontario Government. There is no deputy minister with this consolidated mandate, as far as we know.

There have been commendable examples of efforts towards long-term accessibility planning within the Ontario Government. For example, as mentioned earlier, the Ministry of the Attorney General is involved in developing a multi-year plan to make Ontario's court system fully accessible by 2025. However, this is not mirrored across much of the public service, as far as we've been able to ascertain.

The Ontario Government recently completed a massive survey of all Ontario Public Service on their employment experience. While it addressed some discrimination issues at large, it did not specifically seek to ascertain what workplace barriers employees with disabilities face within the Ontario Public Service.

In some areas, such as increasing the accessibility of Ontario Government websites, there has been some progress, although there is still much to do. This is not paralleled on the intranets within the Ontario government. Moreover, within the Ontario Public Service, use of PDF formats without comparable documents also being available in alternative accessible formats (such as HTML, TXT or MS Word) on government websites, and in mass e-mails within the Ontario Government, remain all too common. This remains so despite the fact that it is well-documented that PDF presents significant accessibility barriers for computer users with certain kinds of disabilities such as vision loss, and despite the fact that it costs nothing and requires little effort to also make these documents available in an accessible electronic format. As one stunning example, when the Ontario Government released its much-anticipated new Anti-Poverty Strategy in the 2008 fall, it was circulated in an inaccessible PDF format only. We had to intervene to get this corrected.

There is a need for the Government to report on the extent of its compliance with sections 5 to 9 of the ODA 2001, and for the independent inquiry to appraise the scope of this compliance.

It is therefore recommended that:

#55.
The AODA 2005 should be amended to implement the proposed amendments set out in Recommendations 44 to 49 of the Ontarians with Disabilities Act Committee’s January 26, 2005 Brief to the Legislature’s Standing Committee on Social Policy, in accordance with Premier McGuinty’s April 7, 2003 election promise to the disability community that, at a minimum, the AODA and its regulations would incorporate the Liberal Party’s 2001 proposed amendments to the Ontarians with Disabilities Act 2001.

**#56.
The AODA should be amended to require the Government of Ontario to develop and make public within six months a comprehensive multi-year plan, setting out how it plans to become fully accessible as an employer and provider of public services and facilities, by 2025, including interim benchmarks.

#57.
The Provincial Auditor should be asked to inquire and report on the extent to which the Ontario Government is fully complying with the requirements of sections 5 to 9 of the Ontarians with Disabilities Act 2001.

**#58.
The ODA 2001 or the AODA 2005 should be amended to implement specific enforcement proceedings for sections 5 to 9 of the ODA 2001, including providing for an obligation on the Ontario government to monitor its compliance with these provisions, and report publicly on its compliance.



h)
Making Provincial and Municipal Elections Barrier-Free for Voters 


and Candidates with Disabilities


For over ten years the ODA Committee, followed by its successor, the AODA Alliance, and others within Ontario’s disability community have been trying with very limited success to secure the removal of barriers that impede voters with disabilities and candidates with disabilities from fully participating in elections in Ontario. These barriers can arise in municipal or provincial elections. See, for example:

http://www.aodaalliance.org/strong-effective-aoda/10042007.asp
http://www.odacommittee.net/news137.html
http://www.odacommittee.net/news129.html
http://www.odacommittee.net/news83.html
http://www.odacommittee.net/news83.html#letter2
http://www.odacommittee.net/news83.html#letter#4
http://www.odacommittee.net/press31.html
http://www.odacommittee.net/press24.html
In the 2007 election campaign, we asked the three political parties to commit, if elected, to develop an accessible elections action plan. All three parties agreed. In his September 14, 2007 letter to the AODA Alliance, Premier McGuinty promised:

“Develop an action plan to make provincial and municipal elections fully accessible to voters.

We have just released guides on how to make election communications materials accessible and how to make all candidates meetings accessible. A third guide will be released in October on how to make constituency offices and campaign offices accessible. In addition, we will commit to developing an action plan to make elections fully accessible to voters with disabilities.”

It is obviously important for this accessible election action plan to cover both provincial and municipal elections. The Ontario Legislature is responsible for both levels. The same accessibility barriers arise in each. There is no benefit in having two different policy silos in the Ontario Government try to reinvent the wheel twice to address the common accessibility issues that arise in both provincial and municipal elections.

Since the 2007 election, we have repeatedly offered to work with the Ontario Government on implementing this commitment. There is no reason why the next municipal elections in 2010 and the next provincial elections in 2011 could not be barrier free for voters and candidates with disabilities. The Ontario Government has had ample advance notice to address this issue. This election pledge was made back in 2007.

It does not appear to us that Ontario is on schedule for achieving this objective. Ontario does not now have the promised accessible elections action plan. On November 24, 2008, the AODA Alliance met with a delegation of public servants who had formed a provincial interministerial committee to address this. It became evident to us that the work of that interministerial committee was at an extremely preliminary stage at that time. The substance of our meeting with them is confirmed in our December 8, 2008 letter to those public officials, which can be seen at:

http://www.aodaalliance.org/strong-effective-aoda/12102008.asp
The enormity of the problem of barriers in Ontario elections has been independently verified. After the 2007 election, Elections Ontario was required to produce a report on the accessibility of that election to people with disabilities. In June 2008, it rendered a deeply troubling report. At first, that report carried on for pages, making it sound like the election was a bastion of accessibility. Yet well into the report, the truth was then revealed. It stated:

“Elections Ontario’s 2007 post-election survey was conducted by Ipsos Reid, an independent research firm, and it included questions specific to electors with special needs.

Survey results show that the experience of electors with special needs generally mirrors that of other electors when it comes to obtaining information at different stages in the electoral process and to being aware of an election. The vast majority of electors with disabilities also say they had no problems casting their ballots.

Detailed findings also show that Ontarians with disabilities were among the electors more likely to contact Elections Ontario for information or about a problem with the voting process or referendum, using either our web site or our toll-free numbers (21 per cent, compared to six per cent for electors in general). These results confirm the relevance of Elections Ontario’s continued emphasis on effective responsiveness to electors with disabilities in all our front line roles.

However, there are still challenges: a key finding of the survey is that compared to other electors, voters with disabilities report, in general, higher than average problems at voting locations. Forty-four per cent of voters with special needs said they experienced problems at their voting locations and 15 per cent said they had problems casting their ballots, a stark contrast to eight per cent and one per cent respectively for electors in general.

According to the survey, the main areas of concern are physical accessibility in the voting location, signage outside the place identifying the location, the process of voting including the assistance received from poll workers, privacy and the ability to communicate with staff. For students with disabilities, there is a lack of information about available services, voting processes and how, when and where to vote.

These results point to a need for continued focus on improving assistance and services for these Ontarians at the polls. For students with disabilities, the findings show Elections Ontario will need to focus on solutions to provide information with the same levels of effectiveness achieved for other electors with special needs.

…

…Feedback from stakeholders and electors

As part of our post-election review, we received feedback from CNIB specifically as well as from the results of the post-event survey. The opportunity for stakeholder input is very much appreciated, and the progress Elections Ontario has achieved has been noted.

In terms of information availability, our post-event survey results indicated that 94 per cent of electors who are blind or visually impaired were knowledgeable about the voting process, a strong indication that our information focus was successful with these electors.

As for products and services, CNIB indicated that there have been improvements, including a successful new ballot template and larger print materials. Users reported mostly positive comments about the ballot, with a majority saying it worked well and they were pleased to be able to mark their ballot unaided. In addition, voters with low vision expressed general satisfaction with the larger print ballots.

Some of the challenges reported to our partners were difficulty fitting the ballot form into the Braille template and therefore having to receive assistance marking the ballot, as well as concerns that there was no way for users to independently confirm that they marked the ballot correctly without asking another person.

Twenty-nine per cent of the voters who are blind or visually impaired who responded to our survey said they had difficulties with the readability of the ballot and 18 per cent said they had difficulty casting the ballot.

According to CNIB, Braille users have also expressed a desire to see candidate lists in Braille. Elections Ontario offers this service during by-elections where the Notice to Voters is provided in Braille and includes the names of political affiliation of the candidates. However, our stakeholders understand that technical difficulties surrounding the production and delivery of Braille to meet the timelines required to get them to polling offices across the province cause this issue during a general election. Nevertheless, they urge Elections Ontario to continue to seek ways to resolve it.

While the necessity of tools in Braille is recognized, Elections Ontario is urged to take into account the fact that many people who are blind do not read Braille given that they lose their sight in their senior years.

In terms of service on polling day, among the voters who are blind who contacted Elections Ontario during the campaign period, 75 per cent were happy with the way the issue they raised was resolved, while 25 per cent said the issue was handled poorly.

Areas identified by our partners as requiring consideration for improvement include: clearer processes and instructions on election day; improved training for all staff in new requirements such as identification and proof of residence; and a focus on the needs of low vision voters in all Elections Ontario materials.”

We recommend a full review of that report, which is available at:

http://www.elections.on.ca/NR/rdonlyres/B0EA045E-FDFA-41EE-A526-D799F90B7786/0/AccessibiltyReportEng.pdf
In 2008, a Select Committee of the Ontario Legislature was assigned to review Ontario elections legislation. On April 28, 2009, at our request, an AODA Alliance delegation was permitted to make a deposition to that Select Committee. That Select Committee did not open its proceedings up to depositions by a wide range of other disability organizations. We urged the Select Committee to recommend concrete action towards achieving fully accessible provincial and municipal elections, including legislative reforms. See:

http://www.ontla.on.ca/web/committee-proceedings/committee_transcripts_details.do?locale=en&Date=2009-04-28&ParlCommID=8895&BillID=&Business=Review+of+election+legislation
In our April 27, 2009 Brief to the Select Committee on Elections we offered a series of proposals. See: http://www.aodaalliance.org/strong-effective-aoda/04272009.asp
The Select Committee on Elections rendered its report in June, 2009. It can be seen at:

http://74.125.47.132/custom?q=cache:7UmPqnwQ3MwJ:https://ozone.scholarsportal.info/bitstream/1873/14158/1/290679.pdf+modernizing+ontario%27s+electoral+legislation&cd=1&hl=en&ct=clnk&client=google-coop-np
The excerpts of that report concerning disability barriers do not implement the full range of our recommendations. They are set out at: http://www.aodaalliance.org/strong-effective-aoda/062009.asp
As we prepared this brief, we did not know what steps the Ontario Government has taken or plans to take in response to the report of the Select Committee on Elections. It was our understanding in April, 2009 that the inter-ministerial committee of public servants addressing this issue had ostensibly put their work on hold pending the work of the Select Committee.

When dealing with the Select Committee in the first half of 2009, we were told that after it reported, its Chair, Mr. Greg Sorbara, MPP, would not have further responsibility for this. We wrote the Minister of Community and Social Services on July 23, 2009, after Mr. Sorbara’s Select Committee had reported, to find out with whom we should speak to address this issue. She wrote us on August 13, 2009, telling us to deal with Mr. Sorbara. Most recently, we have been told to deal with the Community and Social Services Minister. 
Just before submitting this brief, we learned that Bill 231 was introduced into the Legislature, which addresses, among other things, disability accessibility in provincial elections. As indicated earlier, its contents appear on a quick first review to be helpful, but entirely inadequate to achieve the goal of fully accessible elections. The minister who introduced it, Chris Bentley,  never consulted us before introducing it. We were never told to deal with him on this issue. This can be very frustrating.

At the same time, we learned in late October 2009 that new provisions on municipal elections accessibility were included in Bill 212, the massive omnibus “Good Government” bill. These new provisions, while helpful, are very weak, vague and unenforceable. After a helpful meeting with the Minister of Municipal Affairs and Housing in early November 2009, we rapidly prepared and tabled with that Minister a short package of amendments for him to consider. Regrettably, we have learned that they were all rejected. We understand that there is the possibility to discuss this issue again after the 2010 municipal election.

We have thus been unsuccessful in getting this election promise kept, or in getting the silos dealing with this issue brought together for concerted action, despite our repeated, vigorous efforts.

We therefore recommend that:

**#59.
The Ontario government should implement the measures identified in the AODA Alliance's April 27, 2009 Brief to the Select Committee on Elections, including the appendices of that brief, to ensure that the two 2010 municipal elections and 2011 provincial elections are all fully accessible to voters and candidates with disabilities.

**#60.
The Ontario government should develop and introduce into the Legislature an omnibus bill to amend provincial and municipal elections legislation, in order to ensure that barriers against voters and candidates with disabilities are effectively removed and prevented.

**#61.
The Ontario government should designate a single Minister with lead responsibility for municipal and provincial election reform, to ensure fully accessible actions for candidates and voters with disabilities.



i)
Not Repealing ODA 2001
The Ontario Government’s "Frequently Asked Questions" web page on the appointment of Charles Beer to conduct the Independent Review of the AODA 2005 says that part of Mr. Beer’s task will be to devise a strategy for the repeal of the ODA 2001. From the perspective of the AODA Alliance, at this point, devising a strategy for the repeal of the ODA 2001 is manifestly premature and inappropriate.

It would only make sense to discuss a strategy for repeal of the ODA 2001 now, if it were shown that nothing in that legislation is capable of helping move Ontario toward the goal of full accessibility by 2025, and that everything the ODA 2001 requires has been replicated in the AODA 2005. Neither of these conditions now exists.

Thus, to repeal the ODA 2001 in the foreseeable future would be counterproductive. The Independent Review has no mandate to recommend any action that would set back or slow down progress toward the statutory goal of full accessibility. It would be especially inappropriate for the Government to jump to the conclusion that the ODA 2001 should be soon repealed, when the Government has not even fulfilled its mandatory obligation under s. 22 of the ODA 2001 to appoint an Independent Review of that legislation by September 30, 2007. The Charles Beer Independent Review should instead consider how the ODA 2001 might be strengthened and better used to help achieve the shared goals of that law and the AODA 2005.

We therefore recommend that:

#62.
No plans should be made for the repeal of the Ontarians with Disabilities Act 2001 before 2025.



j)
Educating School Students and Professional Trainees on Disability 


Accessibility
The ODA Committee’s January 26, 2005 Brief to the Standing Committee on Social Policy stated:

"15.
MANDATING EDUCATION OF STUDENTS ON DISABILITY ACCESSIBILITY

Much has been said during debates on Bill 118, throughout the decade-long campaign for this legislation, and for years before about the need to educate the public on the barriers impeding persons with disabilities, and about the benefits of removing and preventing these barriers. Citizenship Minister Bountrogianni, speaking about the need for Bill 118, has made the compelling point that there needs to be a substantial change in public attitudes. This needs to be akin to the change in public attitudes she has seen in her professional career, toward providing such rudimentary needs as washrooms in the workplace for women.

Transitory publicity campaigns to temporarily raise public awareness about the barriers facing persons with disabilities won't single-handedly accomplish this. Community organizations, governments and individuals with disabilities have extensively tried such education campaigns of every sort for decades. From this they have learned that much more than more "awareness-raising" is needed.

There is nevertheless a special role for new approaches to focussed efforts at educating the public, when combined with a strong, mandatory accessibility law.

Partnered with Bill 118's new compliance/enforcement program should be a new ongoing program for educating the public on the benefits of a barrier-free society for persons with disabilities. What s sought here is not the announcement of a new, transitory initiative. To be effective, such a program needs to be something much different than a short term "feel good" series of advertisements that tell the public that disability accessibility is a good thing to do.

What is needed instead is to create a clever new permanent, long term education initiative, to be mandated in legislation which targets the next generation. This would include students in school. It should also include those studying in key fields and professions whose work will have a dramatic impact on creating a barrier-free province. These measures would ensure that all future generations of Ontarians, all future professionals who could make a difference such as architects, doctors, lawyers, nurses, social workers and teachers, will know what previous generations have too often not known in this area. This would best fulfil the laudable and lofty aims of the Citizenship Minister, expressed when she kicked off Second Reading debate on Bill 118 on October 12, 2004, stating:

"The next principle: public education. This area is my passion. I will use every tool available to help shape a change in attitude, a change in values. Over and over again, people with disabilities have told me that the biggest barrier of all is one of attitude. On this score, I look forward to working closely with every MPP to help foster a true culture of inclusion for people with disabilities."

It is therefore recommended that:

41)
The bill be amended to provide:


(a) a requirement that within a specified time frame, school boards develop and implement school curriculum components on disability accessibility and the importance of a barrier-free society. It should authorize the Ontario Government to develop a sample curriculum which school boards could adopt if they wish in lieu of developing their own curriculum;


(b) a requirement that (after an appropriate transition period) to qualify in future for a licence or other qualifications certificate as an architect or other designer of the built environment, a specified amount of training in barrier-free design must be completed. This should go beyond the insufficient requirements of the Ontario Building Code. To be licensed to design the built environment, it should be a reasonable minimum requirement that a person know how to undertake barrier-free design;


(c) a similar requirement that certain other professional training, such as to qualify to be a lawyer, doctor, other health care provider, teacher, social worker and other relevant professions, must include a specified amount of training on barrier-free provision of services to persons with disabilities;


(d) time lines to allow for the development of new curricula. In the case of professional training, authority can be assigned to self-governing professional bodies to set criteria or standards for this training and to monitor its sufficiency.”

In response, the McGuinty Government amended Bill 118, but in terms far less helpful than the ODA Committee recommended. Section 32(3)(f) of the AODA 2005 provides that the Accessibility Directorate may:

“(f) consult with organizations, including schools, school boards, colleges, universities, trade or occupational associations and self-governing professions, on the provision of information and training respecting accessibility within such organizations;”

On August 24, 2007, in advance of the 2007 election, we wrote to all three political parties, seeking commitments, among other things, to:

“4. Mandate a permanent program to ensure that students in the school system, and people training in key professions, such as architects, are educated in disability accessibility.”

In response, Premier McGuinty wrote to us on September 14, 2007, setting out his Government’s election commitments to us. His letter included:

“Institute a new program to ensure that students in schools and professional organizations are trained on accessibility issues.

We already include awareness of and respect for students with special needs: in every curriculum document there is a front piece on planning programs for students with special education needs. Disability awareness is an expectation in the Grade 12 Social Sciences and Humanities course. Our government also introduced character education.

Character education is about schools reinforcing values shared by the school community – values such as respect, honesty, responsibility and fairness. It is about nurturing universal values, upon which schools and communities can agree. We will ensure that this curriculum includes issues relating to persons with disabilities.

The Government of Ontario does not set the training curriculum for professional bodies such as architects, but we commit to raising this issue with the different professional bodies.”

As noted earlier, we wrote to the Ministers of Community and Social Services, Education, and Training Colleges and Universities on July 20, 2009, to ask what steps they have taken to act on the Premier’s election commitments in this area, and what future plans they have. Their responses, detailed earlier in this brief, revealed that this election pledge is ostensibly still unkept. They revealed no plans to keep this promise. As also noted earlier, on the eve of finalizing this brief, an official on behalf of the Minister of Education contacted us to advise that some steps have been taken regarding that election commitment. We anticipate receiving more information on this after this brief has been submitted. As such, we cannot comment on whether what has been done is sufficient. 

It is important that the education of school students and professional trainees on disability accessibility be enshrined in the AODA, so that it will commence, will be enforceable, and will continue into the future, after this Government’s mandate expires.

We therefore recommend that:

**#63.
The AODA should be amended to

a) Require that within a specified time frame, school boards develop and implement school curriculum components on disability accessibility and the importance of a barrier-free society.

b) Authorize the Ontario Government to develop a sample curriculum which school boards could adopt if they wish, in lieu of developing their own curriculum;

c) Require that (after an appropriate transition period) to qualify in future for a licence or other qualifications certificate as an architect or other designer of the built environment, a specified amount of training in barrier free design must be completed, that goes beyond the insufficient requirements of the Ontario Building Code.

d) Similarly require that certain other professional training, such as to qualify to be a lawyer, doctor, other health care provider, teacher, social worker and other relevant professions, must include a specified amount of training on barrier free provision of services to persons with disabilities;

e) Establish time lines to allow for the development of new curricula. In the case of professional training, authority can be assigned to self-governing professional bodies to set criteria or standards for this training and to monitor its sufficiency.



k)
Expressly Requiring All Boards, Commissions and Other Tribunals to 

Consider Accessibility when Exercising Discretionary Powers
Ontario has a wide array of administrative boards, commissions and other tribunals. They exercise broad statutory discretionary powers. They influence a wide range of activities in Ontario.

These boards, commissions and other tribunals are required, under the Charter of Rights and the Human Rights Code not to create any new barriers to accessibility for people with disabilities, or to perpetuate existing ones. However, too many members of these boards, commissions and tribunals are unaware of this obligation. They would benefit from a clear legislative direction to this effect.

In its January 26, 2005 Brief To The Standing Committee On Social Policy, the ODA Committee, predecessor to the AODA Alliance, raised this issue and offered recommendations, as follows:

"16.
EXTENDING MANDATE TO PROMOTE ACCESSIBILITY TO ALL PROVINCIAL REGULATORY AGENCIES AND TRIBUNALS

Bill 118 properly concentrates provincial government activity regarding the removal and prevention of barriers against persons with disabilities on those involved in development and enforcement of accessibility standards. However, it is also important for the duty to promote this accessibility agenda to be extended to all government bodies that can have an impact. Under Ontario legislation, there are a wide range of regulatory agencies and tribunals with power to make and implement public policies that can impact on accessibility. It is important to ensure that no provincial government agency adopts or implements policies that work against the goal of disability accessibility. Removing and preventing disability barriers is everyone's business.

It is therefore recommended that:

42)
The bill be amended to provide that when any administrative or regulatory agency or tribunal within the jurisdiction of the Government of Ontario exercises any statutory power, it shall have regard to the impact of its decision on the creation or removal of barriers against persons with disabilities and to the need to achieve accessibility for persons with disabilities, including the need to remove existing barriers and to prevent new barriers within its jurisdiction or mandate.”

This is not an academic issue. It has direct implications for the lives of people with disabilities. An example illustrates this.

In the late 1990s, the Ontario government was considering closing some hospitals. It appointed a commission to investigate which hospitals should be closed. From the disability community, an important recommendation was proposed to that commission, namely that it should take into account the impact of its decisions on accessibility of persons with disabilities to hospitals.

It is our understanding that that commission did not do this. Accordingly, there were instances of hospitals being closed which were more accessible, in favour of leaving open other hospitals which were less accessible. The net effect was a reduction in the accessibility of Ontario's health care system for people with disabilities.

There can be no argument against including this requirement in the AODA. This is not a new or burdensome obligation. Like the rest of the AODA, this proposal would provide a mechanism for helping ensure that action, already required, to remove and prevent barriers, is actually undertaken.

We therefore recommend that:

**#64.
The AODA 2005 should be amended to provide that when any administrative or regulatory agency, board, commission or tribunal within the jurisdiction of the Ontario Legislature exercises any statutory power, it shall have regard to the impact of its decision on the creation, perpetuation or removal of barriers against persons with disabilities and to the need to achieve accessibility for persons with disabilities, including the need to remove existing barriers and to prevent new barriers within its mandate.



l)
Making Minister's Annual Reports on the AODA Meaningful and 


Useful
Under section 40 of the AODA, every year the Minister is required to table a report with the legislature, reporting on the effectiveness of the AODA's implementation. Section 40 provides:

“Annual report

40. (1) The Minister shall prepare an annual report on the implementation and effectiveness of this Act.

Content of report

(2) The report shall include an analysis of how effective the standards development committees, the accessibility standards and the enforcement mechanisms provided for under this Act are in furthering the purpose of this Act.

Tabling of report

(3) The Minister shall submit the report to the Lieutenant Governor in Council and shall cause the report to be laid before the Assembly if it is in session or, if not, at the next session.”

The purpose of this provision was to provide a means to hold the government accountable on a year by year basis on its implementation of the AODA 2005. It seeks to hold the Government’s feet to the proverbial fire on a yearly basis.

In the past, Ontario ministers responsible for disability issues, regardless of party affiliation, would periodically make speeches, proudly trumpeting all the great things at the government had done for people with disabilities. Many within the disability community found these speeches to be self-serving and out of touch with the barriers they daily faced.

Section 40 was intended to lead to ministerial reports which were much different from those earlier self-congratulatory ministerial statements. These reports were intended to provide a frank and honest accounting of how things were going, and whether Ontario is on schedule for achieving full accessibility on or before January 1, 2025. They would let the Legislature and public know if things are on schedule, or if changes are needed.

The section 40 ministerial statements provided to date have fallen far short of their intended goals. This is so for several reasons.

First, contrary to s. 40 of the AODA, The Community and Social Services minister has not fulfilled her duty to make a s. 40 report every year. She made no section 40 report within the first year of the AODA's enactment. The AODA went into force on June 13, 2005. Her first section 40 report was made in December, 2006. It was not made public until months after that.

Only three ministerial reports were made in total in the first four and a half years since the AODA was enacted. We were advised by the Government in the summer of 2009 that the third report had been submitted, but was not then yet tabled with the Legislature, then on recess. We did not obtain that undated report until December 7, 2009, on the eve of our submission of this brief. That was almost a full year after 2008 had ended.

Second, the first three ministerial s. 40 reports were largely superficial. They did not critically and candidly assess the AODA's effectiveness, nor did they give insight into any problems experienced with the implementation of the AODA, as they are expected to do.

The first two annual reports did not indicate whether Ontario is on schedule for full accessibility by 2025. The third report, covering 2008, offers the inaccurate, glowing view that “we are well on our way to making this vision a reality and “We have made a lot of progress this year to make Ontario more accessible to people with disabilities” and As we have seen, there has been great progress during 2008 to fulfill the requirements of the AODA and the new customer service standard. There is much more to come.”

While there has certainly been progress, that overstated view is overwhelmingly disproved by this brief’s contents and the experience of persons with disabilities.

These reports have each tended to be unbalanced, self-congratulatory narratives on what a great job the government is doing. As such, they are of little use. They do not provide the public or the Legislature with a helpful way to size up whether the AODA is working to its full potential, or whether it needs improvement. Contrary to s. 40(2) of the AODA, they do not include “an analysis of how effective the standards development committees, the accessibility standards and the enforcement mechanisms provided for under this Act are in furthering the purpose of this Act.”

If one wanted a more thorough and in-depth assessment of the effectiveness of the AODA's implementation, these are not found in the ministerial reports. They are found in letters from the AODA Alliance to the Ontario government, documenting the results of meetings with public officials involved with the implementation of this legislation. The September 10, 2007 and September 8, 2008 letters can be found at: http://www.aodaalliance.org/strong-effective-aoda/10222007.asp
and

http://www.aodaalliance.org/strong-effective-aoda/10012008.asp
The kind of insights that those letters and this brief reveal are entirely missing from the Minister’s s. 40 reports.

Third, the third of these reports, addressing 2008, includes several statements that would give an incorrect impression to the reader. We here list these and provide a “fact check”:

a) Under the heading “Ontario Public Service Leading the Way”, the report states: 

“The Ontario Public Service is committed to creating an accessible Ontario by 2025. As a leader in accessibility, we have made a strong start.”

Fact check: This brief documents how the Ontario Public Service is not leading the way, and is not fully complying with accessibility requirements that the ODA 2001 imposes on it.

b) The report states: 

“Ministries will continue to build on resources already in place to communicate with people who have a disability, including the increased use of TTY lines, Braille and sign language interpretation”.

Fact check: As documented above, the Government has no organized system in place to deliver Braille documents when requested, even though it has a duty to provide these under the ODA 2001.

c) The report also refers to: 

“Launch of an internal government website that provides key information and resources to support staff in their accessibility compliance and leadership efforts”.

Fact check: We have documented that the Ontario Government has not ensured that its own internal intranet sites are accessible for users with disabilities.

d) The report repeatedly speaks as a core activity in 2008 about efforts at implementing the Customer Service Accessibility Standard, as a major step towards accessibility.

Fact check: As documented earlier, the Customer Service Accessibility Standard is very weak, itself creates a barrier, and will not ensure accessible customer services.

e) The report says that the Government has been “moving forward with a new compliance framework.” Later on it describes this as follows: 

“A Modern Compliance Framework

The goal of an accessible Ontario is not achieved by the development of accessibility standards alone, but by ensuring that these standards are successfully implemented. In order to ensure that all organizations fulfil the requirements of the new customer service standard, the government has developed a compliance assurance framework for the AODA.

Components of the compliance assurance framework include:

•
Education, awareness and compliance assistance activities are the first steps towards creating understanding among Ontarians about the new accessibility legislation

•
Self-certification accessibility reporting

-
Reports to be filed online, in a simple checklist format

-
Links to compliance material to be included in the online report

-
Automated assessment of reports by the Ontario government

-
Obligated organizations make their accessibility reports available to the public as required by the AODA

•
Compliance improvement will help obligated organizations meet their requirements of the AODA over time

•
Inspection and enforcement will focus on organizations demonstrating the highest risk of non-compliance and the highest impact on people with disabilities.”

Fact check: As noted earlier in this brief, fully one year later, the Government has still not created the enforcement mechanism required under the AODA. When we asked the Government in writing on July 23, 2009 about the status of its plans for its enforcement mechanism, we were not told most of this, as shown earlier.

f) The report suggests that Government is complying with several election promises which this brief earlier showed are still unkept, almost a full year after the period to which this report pertains. The report stated the following (We have omitted reference to those promises, identified earlier in this brief, which in fact have been kept):

“This year, improvements were made to AODA implementation – a result of election commitments made by the Premier of Ontario. These enhancements will pave the way for greater accessibility:

•
Committee members may invite outside experts to present to their committee”

Fact check: As shown earlier, this promise was never conveyed to the public, and so no community groups ever had the chance to present to any Standards Development Committee)

“•
Ministry of Education includes disability awareness in its Character Education Framework”

Fact check: As documented earlier, we have had no indication that this in fact has been done, according to responses received from the Ministers of community and Social Services, Education and Training and Colleges and Universities, until the eve of this brief being finalized. We only know from the Minister of Education’s office that something has been done in this regard, but cannot assess it )

“•
Professional bodies, as well as universities, colleges and trade schools have been advised by government of Ontario ministries to include accessibility education in their business processes and curricula”

Fact check: We got no indication from the three ministers responsible that this promise has been kept.

“•
An audit will be conducted following the creation of the five AODA standards”

Fact check: The Premier actually pledged audits after each accessibility standard, which have not been conducted. in his September 14, 2007 letter:

“We will also commit to two sets of audits: one following the creation of each of the five standards – and another following their completion.”

“•
A tool is being developed, as part of a broader Diversity Lens, to identify and eliminate accessibility barriers found in Government of Ontario legislation and regulations”

Fact check: No legislative review has been started, from our understanding)

“•
An accessible elections action plan is under development to make elections fully accessible to voters with disabilities.”

Also, under the heading “Looking Ahead to 2009”, the report states: “Our work will continue to improve accessibility for Ontarians. One important example is a government plan to make elections more accessible to voters with disabilities.

Fact check: Even at the end of 2009, there has been only very limited progress on the promised accessible election action plan. We continue to encounter frustration figuring out who has lead responsibility for keeping this promise. Bill 231, which we learned about just before finalizing this brief, does not appear on our first quick review to substantially address this issue.  
The 2008 Minister’s s. 40 report does include more substantive detail than did either of its predecessors. A number of the initiatives on which it reports appear constructive. However that does not offset the concerns here detailed.

Fourth, there can be a substantial and unjustified lag time, sometimes many months, between the date of the report and the time that the report is made publicly available. The most recent report, covering 2008, was submitted some time before the end of July 2009. It was not made public and posted on the internet until Friday, December 4, 2009, almost a full year after the period on which it reports.

Section 40 imposes no consequences for the Government, if it flagrantly fails to comply with that provision’s requirements.

It is therefore recommended that:

#65.
The Government should fully and strictly comply with the requirement that it make a section 40 report every year in a timely fashion.

#66.
The Government should comply with both the letter and the spirit of section 40, by including in the report a fair, accurate assessment of how effective the AODA has been to date, and on whether Ontario is on schedule for full accessibility by 2025.

#67.
The Ontario Government should make its section 40 Annual Minister’s Report public promptly, and not delay its release for months.

#68.
The AODA should be amended to enact significant consequences for the Government if it does not fully comply with the requirements of section 40.



m)
Making the Work of the Accessibility Standards Advisory Council 


Open and Transparent
Under s. 31 of the AODA 2005, the Ministry appointed the Accessibility Standards Advisory Council (ASAC). It advises the Government on the AODA’s implementation, including on proposed accessibility standards. ASAC is empowered to hold public consultations and give its feedback to the Government on the AODA’s implementation.

The Government makes public minutes of the meetings of each Standards Development Committee, as the AODA 2005 requires. However, it does not make public the minutes of ASAC meetings, or the recommendations that ASAC makes to the Government.

When we met the Minister of Community and Social Services on December 11, 2008, we asked her to make ASAC minutes public. We have received no response to this request.

In our December 12, 2008 letter to the Minister, we wrote:

“First, we asked that you make public the minutes of the Accessibility Standards Advisory Council (ASAC). We understand that in the past, ASAC minutes were not public. However, the minutes of the Standards Development Committees are public. There is no reason why ASAC minutes should not be the same. Both bodies are made up of people outside the Government, brought together to give the Government recommendations regarding effective accessibility standards.”

The importance of making ASAC’s minutes and recommendations public was heightened when we learned that ASAC had disapproved the weak initial proposed Transportation Accessibility Standard and the Customer Service Standard that the Government eventually enacted. The public, including the disability community, should know when the Government opts to disregard ASAC’s advice, especially when it concerns proposed accessibility standards that are weak and insufficient. Our September 8, 2008 letter to the Assistant Deputy Minister responsible for the Accessibility Directorate, (confirming our September 4, 2008 meeting with Ministry officials) stated:

“5.
Government’s Accessibility Standards Advisory Council Disapproved Customer 
Service Standard and Proposed Transportation Standard

It was confirmed at this meeting that the Government’s own Accessibility Standards Advisory Council disapproved of both the proposed Transportation Accessibility Standard circulated in 2007 for public comment, and the Customer Service Standard, and that this was known to the Accessibility Directorate of the Ministry of Community and Social Services, as well as the Minister’s office. It is, of course, understandable that ASAC would disapprove these. They were both palpably inadequate.

It is not understandable why the Minister and Government would approve the Customer Service Standard, and make repeated government announcements proudly heralding its proclamation as a landmark achievement, knowing it falls so obviously short of the needs of the disability community, and knowing its own Accessibility Standards Advisory Council disapproved of these. This also contradicts what Premier McGuinty wrote us in his September 14, 2007 election pledge letter, which suggested the Government is relying on ASAC’s advice, whereas in fact it rejected it, on the two most important measures to that date under the AODA. He wrote us:

“Our process for developing standards is one that is open and consultative. The standards have been, and will continue to be, created by the public, including persons with disabilities and affected individuals and organizations. We will continue to have public consultation on the standards before they are finalized. The minister will also continue to rely on advice from the Accessibility Standards Advisory Council (ASAC), until recently chaired by David Onley, who has been an active advocate for people with disabilities in the province.”

In 2005, our predecessor, the ODA Committee, recommended to the Legislature’s Standing Committee on Social Policy that ASAC meetings and work product, including recommendations to the Minister, be open and public. The ODA Committee’s January 26, 2005 brief stated:

“Ensuring Openness, Transparency and Accountability of Standards Committees and of the Accessibility Standards Advisory Council

It is vital that the workings of the Standards Committees, and of the new Accessibility Standards Advisory Council, be open, accountable and transparent. This will help ensure public confidence in their work. It will help inform and educate the public, including directly affected stake-holders, on the important issues that this bill addresses. It will help ensure that each Standards Committee and the Accessibility Standards Advisory Council aren’t dominated or ostensibly run by the government of the day.

The best, least intrusive, and most cost-effective way to achieve this is by ensuring that the work of each Standards Committee and of the new Accessibility Standards Advisory Council is conducted in public, not in secret. A Standards Committee should be able to conduct work in closed session only where circumstances require this, i.e. in accordance with the privacy obligations in Freedom of Information and Privacy legislation, e.g. in the rare event that confidential business information might be disclosed to the Standards Committee.

It is therefore recommended that:

12)
Section 9 of the bill be amended to require that the meetings and work product of each Standards Committee, and of the Accessibility Standards Advisory Council, including any interim reports to the minister, shall be public, and open and accessible to the public, and that a Standards Committee or the Accessibility Standards Advisory Council should have authority to hold a meeting or part of a meeting in private only where required to protect the privacy interests of individuals or organizations as are guaranteed in Freedom of Information and Privacy legislation.”

We therefore recommend that:

#69.
The minutes of meetings of the Accessibility Standards Advisory Council (ASAC) should be made public, as well as any recommendations that ASAC makes to the Ontario Government.

APPENDIX 1 - WHO IS THE AODA ALLIANCE?

The AODA Alliance is a voluntary non-partisan coalition of individuals and organizations. Its mission is:

"To contribute to the achievement of a barrier-free Ontario for all persons with disabilities, by promoting and supporting the timely, effective, and comprehensive implementation of the Accessibility for Ontarians with Disabilities Act."

To learn about us, visit: http://www.aodaalliance.org.

Our coalition is the successor to the Ontarians with Disabilities Act Committee. The ODA Committee led the province-wide, decade-long campaign advocating for the enactment of strong, effective disability accessibility legislation. Our coalition builds on the ODA Committee’s work. We draw our membership from the ODA Committee's broad, grassroots base. To learn about the ODA Committee's history, visit: http://www.odacommittee.net.

APPENDIX 2 - LIST OF RECOMMENDATIONS

We therefore recommend that:

#1.
The Ontario Government should revitalize the AODA’s implementation with new, focused leadership and oversight from the top, building on the leadership, spirit of support and enthusiasm that the Government spearheaded in 2005 when the AODA was enacted.

#2.
A stand-alone Minister Responsible for Disability Accessibility be established, with lead responsibility for overseeing the implementation of the AODA, and for the Government making itself fully accessible. A stand-alone Ministry should report to this new minister, populated by the positions now housed in other ministries, which are responsible for the currently-uncoordinated efforts on this issue.

#3.
In consultation with the public, including the disability community, the Ontario Government should develop a comprehensive multi-year plan on how it will implement the AODA across all sectors of Ontario society from now to 2025, to ensure that Ontario will achieve full accessibility by 2025. This plan should include such things as which accessibility standards will be developed, how the AODA will be enforced, and what steps, apart from developing accessibility standards, the Government plans to take, to promote an support the achievement of full Ontario accessibility by 2025.

#4.
The Ontario Government should now commit publicly that any accessibility standard that it will enact will, at a minimum meet the accessibility requirements in the Ontario Human Rights Code.

#5.
The AODA 2005 should be amended to require that accessibility standards enacted under it should at a minimum meet the accessibility requirements in the Ontario Human Rights Code.

#6.
The AODA be amended to require that the process for Standards Development Committees, developing proposals for accessibility standards under the AODA, be managed as independently as possible of the Ontario Government.

#7.
Ontario public officials should not be appointed to serve as non-voting members of Standards Development Committees. They should be available to each Standards Development Committee, to give policy advice to the Standards Development Committee, when that Committee requests their advice on specific topics.

#8.
Ontario public officials who present advice to a Standards Development Committee on policy issues, at the request of the Standards Development Committee, should be instructed that it is not their role to advocate for or seek a reduction of the obligations to remove and prevent barriers, for which the Ontario Government will be responsible.

#9.
The step-by-step process by which Standards Development Committees develop each accessibility standard should be revised in accordance with the strategy set out in this brief.

#10.
The Independent Review should examine the role played by the Canadian Standards Association in the standards development process to date.

#11.
The Independent Review should obtain information from the United States, Australia, Israel and any other jurisdiction that has developed accessibility standards for people with disabilities, to identify ways in which the standards development process in Ontario can be improved.

#12.
When a Standards Development Committee is developing an accessibility standard, the Accessibility Directorate should provide to it, and post on the internet for public input, a review of measures adopted in other jurisdictions to advance the goal of accessibility for persons with disabilities in the area that the new accessibility standard is to address.

#13.
The Ministry should provide extensive additional supports to disability sector representatives on each Standards Development Committee, to privately and independently advise them on law and accessibility policy, so they can more effectively present proposals and respond to proposals that other sectors present in the standards development process.

#14.
The AODA should be amended to require the Ministry to provide reasonable funding to disability sector representatives who sit on Standards Development Committees, including for time which disability sector representatives spend at Standards Development Committee meetings and in preparation for them, including funding for their outreach to the broader disability community when developing proposals to raise at the Standards Development Committee.

#15.
Ministry staff should ensure that materials are provided to Standards Development Committee members sufficiently in advance of Standards Development Committee meetings, to enable members to read and absorb them.

#16.
The Ministry should give disability sector representatives further resources and assistance, to help them get input from the broader disability community during the ongoing work of each Standards Development Committee.

#17.
Disability sector representatives on the Standards Development Committees should be surveyed, to see whether they had any unmet accessibility needs of their own during their work on the accessibility standards and, if so, to get ideas on how their accessibility needs might be better addressed.

#18.
The Ministry should arrange future opportunities for disability sector representatives from all the different Standards Development Committees to meet together, to learn from each other.

#19.
The Independent Review should examine the appropriateness of the sizes of Standards Development Committees, and offer recommendations on how to make their deliberations more inclusive of the full perspectives of the obligated sectors in the disability community, through broader consultations.

#20.
The Human Rights Commission should be far more extensively involved in the formal and informal work of each Standards Development Committee, including during review of public input and discussion and votes on clauses of proposed accessibility standards. This could include having a representative of the Ontario Human Rights Commission sit on each Standards Development Committee.

#21.
The clause-by-clause voting process and process for recording the views of individual members of a Standards Development Committee should be carefully reviewed and fine-tuned, to best let Standards Development Committee members record their actual views on specific issues, and to enable the Government and the public to know with clarity what the votes mean.

#22.
The Independent Review should canvass Standards Development Committee members to see whether the time allocated for final debates and voting on proposed accessibility standards was sufficient.

#23.
The Ministry should encourage Standards Development Committees to identify where changes are needed to provincial or municipal legislation, regulations or bylaws, to advance the goal of a fully accessible Ontario.

#24.
The Ministry should not conduct or make public costing studies on accessibility standards, until:

a) it has reviewed the problems with these studies detailed in this brief, and

b) it ensures that costing studies reliably document the net additional costs, if any, of compliance with the proposed accessibility standard, over and above the pre-existing cost of complying with the requirements of the Ontario Human Rights Code and the Charter of Rights, as offset against the benefits produced by compliance with the proposed accessibility standard.

#25.
Any future costing studies should also identify the cost to Ontario of not providing accessibility in the sector in issue for people with disabilities.

#26.
The Ministry should keep and make public detailed minutes of any meetings of sub-committees of each Standards Development Committee.

#27.
The minute-keeping of any Standards Development Committee or its sub-committee should make it clear when an option or proposal is discussed and rejected, and the reasons for this.

#28.
Minutes of meetings of a Standards Development Committee should accurately and comprehensively record the detailed issue-by-issue deliberations of that Committee, and should be written in a fashion to make them fully understandable by members of the public who did not attend those meetings.

#29.
When a Standards Development Committee considers a document at a meeting, such as a draft of an accessibility standard, that document should be made public along with the minutes of the meeting which considered it.

#30.
However a Standards Development Committee’s minutes or other work is documented, the Government should make public, with any final proposed accessibility standard that a Standards Development Committee develops, a summary of the public input received during consultations on the initial proposed accessibility standard, and a listing of which proposals from the public were accepted and which were rejected.

#31.
The Government should make public a clear, accessible summary or synthesis of the feedback which it has received from the public on final proposed accessibility standards, and draft regulations developed under the AODA. These should be made available as quickly as possible, and should not await the final enactment of a new accessibility standard.

#32.
The Government should make available on request in an accessible format the actual input received on a final proposed accessibility standard (not just a summary or synthesis of it), with personal identifying information removed where requested. When the government circulates invitations for public input on accessibility standard proposals, it should make it clear that the input will be made public, and that a person or organization submitting input can request that their identifying information be withheld from public disclosure.

#33.
The Government should leave initial and final proposed accessibility standards, submitted by a Standards Development Committee, on the Government’s website on a permanent basis.

#34.
The Ontario Government Should widely publicize the opportunity for community groups to request a chance to present to each Standards Development Committee.

#35.
The AODA 2005 should be amended to reinforce the capacity of Standards Development Committees to receive presentations from the public, including the disability community.

#36.
Each Standards Development Committee should be encouraged to invite stakeholders from the disability community and regulated sectors to meet together to discuss issues that the Standards Development Committee have found challenging to resolve.

#37.
When the Government holds public consultations on initial or final proposed accessibility standards:

a) The Government should give at least three months for public input on any accessibility standard, and preferably longer.

b) The Government should not include in any such consultation period any major holiday period,.

c) The Government should coordinate the timing of each accessibility standard public consultation to avoid making excessive demands on the public including the disability community, and should try to avoid consulting the public on two accessibility standards at or near the same time.

#38.
Public consultations on proposed accessibility standards should involve much more open, accessible, widely-publicized opportunities for face-to-face input, not invitation-only events, where the disability community is substantially underrepresented.

 #39.
When the government seeks public input on a final proposed accessibility standard, as recommended to it by a standards development committee:

a) The Government should widely advertise to the public, via different accessible media, the opportunities for public input;

b) The government should hold publicized, open, accessible public forums on the final proposed accessibility standard, to give the public, including the disability community, opportunities for face-to-face input and feedback on the proposed accessibility standard.

c) The Government should build upon the informal process, used in the 2009 fall, for bringing key stakeholders together to explore common ground on unresolved issues in the finalization of a proposed accessibility standard.

#40.
Accessibility standards should include, where appropriate, not only end-dates for achieving results, but also interim benchmarks for major milestones towards full accessibility.

#41.
The Ministry’s process for auditing the effectiveness of Standards Development Committees be substantially reformed to make it more effective and relevant to the actual work product of the Standards Development Committee, and the goals of the AODA.

#42.
The Government should immediately

a) establish and make public an AODA enforcement mechanism so that it is available on January 1, 2010.

b) early in 2010, conduct public consultations on the plans for compliance/enforcement, and then revise this compliance/enforcement mechanism, if needed, in accordance with the input received from the public.

#43.
The AODA should be amended to require the prompt establishment or designation of an independent, arms length AODA enforcement agency, with a mandate and sufficient staff to effectively receive complaints from individuals with disabilities across Ontario, and to investigate, mediate, and where necessary, publicly prosecute where individuals with disabilities face discriminatory barriers, contrary to the AODA 2005 or to the Human Rights Code.

#44.
The AODA should be amended to require that a new Tribunal, with specialized expertise in disability accessibility, be established promptly to hear AODA appeals.

#45.
The Government should consult with the disability community on decisions regarding the tribunal or tribunals to deal with cases under the AODA.

#46.
The AODA should be amended to require the Ministry to implement interim and preliminary measures, beyond educational activities, in areas which accessibility standards do not now address, to promote barrier prevention and removal in those areas in advance of the enactment of more accessibility standards.

#47.
The Ministry should accordingly expand its efforts on preliminary and interim measures to promote barrier removal and prevention in advance of the enactment or enforcement of accessibility standards, and should be given sufficient resources to enable it to do this.

#48. The AODA should be amended to:


(a) require provincial ministries and municipal governments to review all existing legislation within their mandates, within a time frame to be set by the bill, to identify any barriers against persons with disabilities created, permitted or perpetuated by or under that legislation.


(b) require provincial ministries and municipal governments to develop plans within legislatively prescribed time lines for removing or reducing those barriers within their jurisdiction, and to provide reasons in the case of a decision not to take action on a legislative barrier.


(c) require provincial ministries and municipal governments to put in place a permanent process for screening a proposed bill in future, regulation or bylaw as the case may be for barriers against persons with disabilities, prior to its being voted on.


(d) to require that the foregoing will be open and transparent e.g. by requiring the results of any barrier-review under (a), (b) or (c) above to be made public without need of a Freedom of Information request.”

#49.
The AODA should be amended to substantially strengthen the requirement that no Ontario tax dollars be used either through capital grants or procurement spending to create or perpetuate any barriers against people with disabilities, to require that a centralized, monitored program be established within the Ontario Government to make this happen, and to require periodic reporting to the public on this.

#50.
In the interim, the Ontario Government should immediately adopt a comprehensive, monitored and accountable process for ensuring that capital spending, including infrastructure spending, and procurement spending, is conditional on barriers against persons with disabilities not being created or perpetuated, and that this be thoroughly publicized to potential applicants for capital or procurement projects.

#51.
The Ministry should be funded to substantially expand the technical supports, including tools and resources that it provides to obligated organizations to assist them to understand what to do to remove and prevent barriers.

#52.
The Ministry should consult with the public, including obligated organizations and the disability community, to devise cost-reduction strategies, such as bulk purchasing of accessibility measures, to assist obligated organizations to reduce the costs of removing and preventing barriers.

#53.
The AODA should be amended to provide that:

(a) Municipalities with a population under 10,000, which opt not to create a municipal accessibility advisory committee, be required to hold public consultations, at least annually, including with persons with disabilities, on strategies for removing and preventing barriers facing persons with disabilities in the municipality;

(b) If an Accessibility Advisory Committee makes recommendations to the council of a municipality, the council shall respond to the recommendations within 40 days and, if it rejects the recommendations, provide written reasons for doing so. The council shall make the committee's reports and recommendations and the council's response available to the public;

(c) The council of a municipality shall pay reasonable compensation and reasonable reimbursement for expenses to the members of its Accessibility advisory committee.

#54.
The Ontario government should establish and maintain an Internet listserv for members of municipal accessibility advisory committees to be able to exchange ideas and learn from each other in their efforts to advocate for barrier removal and prevention at the municipal level.

#55.
The AODA 2005 should be amended to implement the proposed amendments set out in Recommendations 44 to 49 of the Ontarians with Disabilities Act Committee’s January 26, 2005 Brief to the Legislature’s Standing Committee on Social Policy, in accordance with Premier McGuinty’s April 7, 2003 election promise to the disability community that, at a minimum, the AODA and its regulations would incorporate the Liberal Party’s 2001 proposed amendments to the Ontarians with Disabilities Act 2001.

#56.
The AODA should be amended to require the Government of Ontario to develop and make public within six months a comprehensive multi-year plan, setting out how it plans to become fully accessible as an employer and provider of public services and facilities, by 2025, including interim benchmarks.

#57.
The Provincial Auditor should be asked to inquire and report on the extent to which the Ontario Government is fully complying with the requirements of sections 5 to 9 of the Ontarians with Disabilities Act 2001.

#58.
The ODA 2001 or the AODA 2005 should be amended to implement specific enforcement proceedings for sections 5 to 9 of the ODA 2001, including providing for an obligation on the Ontario government to monitor its compliance with these provisions, and report publicly on its compliance.

#59.
The Ontario government should implement the measures identified in the AODA Alliance's April 27, 2009 Brief to the Select Committee on Elections, including the appendices of that brief, to ensure that the two 2010 municipal elections and 2011 provincial elections are all fully accessible to voters and candidates with disabilities.

#60.
The Ontario government should develop and introduce into the Legislature an omnibus bill to amend provincial and municipal elections legislation, in order to ensure that barriers against voters and candidates with disabilities are effectively removed and prevented.

#61.
The Ontario government should designate a single Minister with lead responsibility for municipal and provincial election reform, to ensure fully accessible actions for candidates and voters with disabilities.

#62.
No plans should be made for the repeal of the Ontarians with Disabilities Act 2001 before 2025.

#63.
The AODA should be amended to

a) Require that within a specified time frame, school boards develop and implement school curriculum components on disability accessibility and the importance of a barrier-free society.

b) Authorize the Ontario Government to develop a sample curriculum which school boards could adopt if they wish, in lieu of developing their own curriculum;

c) Require that (after an appropriate transition period) to qualify in future for a licence or other qualifications certificate as an architect or other designer of the built environment, a specified amount of training in barrier free design must be completed, that goes beyond the insufficient requirements of the Ontario Building Code.

d) Similarly require that certain other professional training, such as to qualify to be a lawyer, doctor, other health care provider, teacher, social worker and other relevant professions, must include a specified amount of training on barrier free provision of services to persons with disabilities;

e) Establish time lines to allow for the development of new curricula. In the case of professional training, authority can be assigned to self-governing professional bodies to set criteria or standards for this training and to monitor its sufficiency.

#64.
The AODA 2005 should be amended to provide that when any administrative or regulatory agency, board, commission or tribunal within the jurisdiction of the Ontario Legislature exercises any statutory power, it shall have regard to the impact of its decision on the creation, perpetuation or removal of barriers against persons with disabilities and to the need to achieve accessibility for persons with disabilities, including the need to remove existing barriers and to prevent new barriers within its mandate.

#65.
The Government should fully and strictly comply with the requirement that it make a section 40 report every year in a timely fashion.

#66.
The Government should comply with both the letter and the spirit of section 40, by including in the report a fair, accurate assessment of how effective the AODA has been to date, and on whether Ontario is on schedule for full accessibility by 2025.

#67.
The Ontario Government should make its section 40 Annual Minister’s Report public promptly, and not delay its release for months.

#68.
The AODA should be amended to enact significant consequences for the Government if it does not fully comply with the requirements of section 40.

#69.
The minutes of meetings of the Accessibility Standards Advisory Council (ASAC) should be made public, as well as any recommendations that ASAC makes to the Ontario Government.

